RIDER TO SECURITY INSTRUMENT (CME) 

 ADJUSTABLE RATE TERMS

(Revised 6-28-2011) 

The following changes are made to the Instrument which precedes this Rider:

A.
The following definitions are deleted from Section 1:

“Cut-off Date”

“Defeasance”

“Defeasance Closing Date”

“Defeasance Collateral”

“Defeasance Date”
“Defeasance Fee”

“Defeasance Notice”

“Defeasance Period”

“Fannie Mae Debt Security”

“FHLB Obligations”

“Freddie Mac Debt Security”

“Lockout Period”
“Pledge Agreement”

“Release Instruments”

“Scheduled Debt Payments”

“Successor Borrower”

“Transfer and Assumption Agreement”

B.
Section 21(c)(ix) is modified to read as follows:

(ix) a Supplemental Mortgage that complies with Section 43.

C.
Section 43(b)(iv) is modified to read as follows:

(iv)
Each Supplemental Mortgage will not cause the combined debt service coverage ratio of the Mortgaged Property after each Supplemental Mortgage to be less than 1.15:1, subject to increase in accordance with Freddie Mac’s then-current policies (“Required DSCR”), as determined by Freddie Mac. As used in this Section, the term “combined debt service coverage ratio” means, with respect to the Mortgaged Property, the ratio of (A) the annual net operating income from the operations of the Mortgaged Property at the time of the proposed Supplemental Mortgage to (B) the aggregate of the annual principal and interest (calculated utilizing an interest rate equivalent to (1) the Capped Interest Rate (as defined in the Note) if the Loan has an internal interest rate cap, (2) the rate on the external interest rate cap if the Loan has an external interest rate cap, or (3) if the Loan has no interest rate cap, the greater of (x) 7% or (y) the then-current LIBOR Index Rate (as defined in the Note) plus the Margin (as defined in the Note) plus 300 basis points, as determined by Freddie Mac) payable on (I) the Indebtedness under this Instrument (using a 30-year amortization schedule), (II) any “Indebtedness” as defined in any security instruments recorded against the Mortgaged Property (using a 30-year amortization schedule for any Supplemental Mortgages) and (III) the proposed “Indebtedness” for any Supplemental Mortgage (using a 30-year amortization schedule). The annual net operating income of the Mortgaged Property will be as determined by Freddie Mac in its sole discretion considering factors such as income in place at the time of the proposed Supplemental Mortgage and income during the preceding 12 months, and actual, historical and anticipated operating expenses. Freddie Mac shall determine the combined debt service coverage ratio of the Mortgaged Property based on its underwriting. Borrower shall provide Freddie Mac such financial statements and other information Freddie Mac may require to make these determinations;

D.
Section 43(b)(ix) is modified to read as follows:

(ix)
The Prepayment Premium Period (as defined in the Note) of each Supplemental Mortgage shall be coterminous with the Prepayment Premium Period or the Lockout Period (as defined in the Note) and the Prepayment Premium Period, as applicable, of the First Mortgage;

E.
Section 44 is deleted and replaced with the phrase “Intentionally Deleted”.

[ADD ONLY IF THERE IS A THIRD PARTY CAP AGREEMENT]
F.
The following new Section is added to the Instrument:

“____.
ADJUSTABLE RATE MORTGAGE - THIRD PARTY CAP AGREEMENT “CAP COLLATERAL.”  

(a)
The definition of “Mortgaged Property” shall include “Cap Collateral.”  “Cap Collateral” shall mean all of the following collectively:

(i)
Any interest rate cap agreement, interest rate swap agreement, or other interest rate-hedging contract or agreement obtained by Borrower as a requirement of any Loan Document or as a condition of Lender’s making the Loan (a “Cap Agreement”).

(ii)
Any and all moneys (collectively, “Cap Payments”) payable pursuant to any Cap Agreement by the interest rate cap provider or other counterparty to a Cap Agreement or any guarantor of the obligations of any such cap provider or counterparty (a “Cap Provider”).

(iii)
All rights of Borrower under any Cap Agreement and all rights of Borrower to all Cap Payments, including contract rights and general intangibles, whether existing now or arising after the date of this Instrument.

(iv)
All rights, liens and security interests or guaranties granted by a Cap Provider or any other person to secure or guaranty payment of any Cap Payment whether existing now or granted after the date of this Instrument. 

(v)
All documents, writings, books, files, records and other documents arising from or relating to any of the foregoing, whether existing now or created after the date of this Instrument.
(vi)
All cash and non-cash proceeds and products of (ii) – (v) above. 

(b)
As additional security for Borrower’s obligation under the Loan Documents, Borrower hereby assigns and pledges to Lender all of Borrower’s right, title and interest in and to the Cap Collateral.  Borrower has instructed and will instruct each Cap Provider and any guarantor of a Cap Provider’s obligations to make Cap Payments directly to Lender or to Loan Servicer on behalf of Lender. 

(c)
So long as there is no Event of Default, Lender or Loan Servicer will remit to Borrower each Cap Payment received by Lender or Loan Servicer with respect to any month for which Borrower has paid in full the monthly installment of principal and interest or interest only, as applicable, due under the Note.  Alternatively, at Lender’s option so long as there is no Event of Default, Lender may apply a Cap Payment received by Lender or Loan Servicer with respect to any month to the applicable monthly payment of accrued interest due under the Note if Borrower has paid in full the remaining portion of such monthly payment of principal and interest or interest only, as applicable.  

(d)
Following an Event of Default, in addition to any other rights and remedies Lender may have, Lender may retain any Cap Payments and apply them to the Indebtedness in such order and amounts as Lender determines.  Neither the existence of a Cap Agreement nor anything in this Instrument shall relieve Borrower of its primary obligation to timely pay in full all amounts due under the Note and otherwise due on account of the Indebtedness. 

[INSERT ONLY IF THE THIRD PARTY CAP AGREEMENT HAS A MATURITY DATE PRIOR TO THE MATURITY DATE OF THE MORTGAGE]
(e)
On the Closing Date, the parties have established the “External Cap Agreement Reserve Fund.” Commencing on the date the first installment of principal and/or interest is due under the Note and continuing on the same day for each successive month until the purchase of the last Replacement Cap Agreement, Borrower must pay to Lender the Cap Deposit. The “Cap Deposit” will be an amount estimated by Lender to be sufficient to result in the accumulation, prior to the expiration of the then-existing Cap Agreement, of funds equal to 125% of the amount expected to be sufficient to pay in full when due the cost of the Replacement Cap Agreement meeting the requirements set forth in this Section. 

(f)
Lender will recompute annually the amount of the Cap Deposit based on Lender’s estimation of the cost of the Replacement Cap Agreement (or extension or renewal of the existing Cap Agreement) and will provide Notice to Borrower of any revised Cap Deposit amount. 

(g)
At least 60 days prior to the date on which an existing Cap Agreement terminates, Borrower must give Notice to and provide evidence satisfactory to Lender that Borrower will deliver the Replacement Cap Agreement. Borrower will ensure that the Replacement Cap Agreement is in full force and effect not later than the day immediately following the expiration of the then-existing Cap Agreement.  

(h)
Lender will apply the funds in the External Cap Agreement Reserve Fund to the cost of the Replacement Cap Agreement, unless an Event of Default has occurred and is continuing, in which case Lender at its option may apply such funds to the Indebtedness in any amounts and in any order as Lender determines in Lender’s discretion.

(i)
The provisions of subsections (e)-(h) will cease to be effective upon the purchase of a Replacement Cap Agreement with an expiration date on or after the Maturity Date. In the event there are funds remaining in the External Cap Agreement Reserve Fund upon the earlier to occur of (A) purchase of the last Replacement Cap Agreement, or (B) payment in full of the Indebtedness, any remaining amounts in the External Cap Agreement Reserve Fund will be returned to Borrower.
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