SENIORS HOUSING RIDER FOR OPERATING LEASE-CME

To be included in Exhibit B to Security Instrument

(Revision Date 6-1-2010)

The following modifications are made to the text of the Instrument that precedes this Exhibit:

A. The following new Section is added to this Instrument:

___.
SENIOR HOUSING OPERATOR.

(a) Additions to Definitions.  The following terms, when used in this Instrument, shall have the following meanings or shall add to the definitions in the main body of this Instrument, as applicable:

(1) The term "Lease" shall also include any master lease agreement or operating lease under which control of the use or operation of part or all of the Mortgaged Property has been granted to another entity.

(2) "Operating Lease" or "operating lease" shall mean that Lease, dated as of _________, 20___, entered into by and between Borrower, as landlord, and Operator, as tenant, leasing the Land and Improvements, together with certain personal property used in connection therewith, as described in said Lease, and all modifications, extensions or renewals.

(3) "Operator" or "operator" shall mean ______________, a ________________, the tenant of the Land and Improvements under the Operating Lease, together with its permitted successors and assigns.

(b) Additional Covenants.  In addition to those covenants contained in this Instrument, Borrower covenants to Lender as follows:

(1) Borrower shall furnish to Lender (i) within five (5) days after the receipt by Borrower from Operator, copies of any and all notices of Borrower's default or failure to pay or perform an obligation under the Operating Lease, and/or (ii) immediately upon the issuance by Borrower to Operator, copies of any and all notices of Operator's default or failure to pay or perform an obligation under the Operating Lease.  

(2) Borrower shall not surrender, terminate, cancel, modify, renew or extend the Operating Lease; permit the change of the Operator; enter into any other agreement relating to the operation of the Facility with the Operator or any other Person; or consent to the assignment by the Operator of its interest under the Operating Lease or similar agreement, as applicable, in each case without the prior written approval of Lender, and in each such instance the approval by Lender of the Operating Lease; provided, however, with respect to a new operator, such consent may be conditioned upon Borrower delivering a Rating Confirmation as to such new operator.  If at any time Lender consents to the appointment of a new operator of the Facility, such new operator and Borrower shall, as a condition of Lender’s consent, execute an assignment of operating agreement, in a form acceptable to Lender in its discretion.  If any such replacement operator is an Affiliate of Borrower, and if a nonconsolidation opinion was delivered at the origination of the Loan, Borrower shall deliver to Lender an updated nonconsolidation opinion in form and substance satisfactory to the Rating Agencies (unless waived by the Rating Agencies) with regard to nonconsolidation. 
(c) Additional Representations and Warranties.   In addition to those representations and warranties contained in this Instrument, Borrower represents and warrants to Lender as follows:

(1) Any management or similar agreement or Operating Lease between Borrower and Operator or between Operator and any management agent or operator of the Facility are in full force and effect and there is no default, breach or violation existing under any management or similar agreement or Operating Lease by any party thereto and no event (other than payments due but not yet delinquent) which, with the passage of time or with notice and the expiration of any grace or cure period, would constitute a default, breach or violation by any party under any management or similar agreement or Operating Lease.  

(d) Additional Events of Default.  In addition to the Events of Default listed in Section 22 of this Instrument, each of the following shall also constitute an Event of Default:

(1) With regard to the Operating Lease, (i) if the Operating Lease is terminated for any reason prior to the stated term of the Operating Lease or during any renewal period of the Operating Lease, or (ii) if Operator fails to exercise any or all renewal options contained in the Operating Lease or (iii) if Borrower and Operator amend, modify or revise in any way the Operating Lease without the prior written consent of Lender, which consent shall be given in Lender's sole and exclusive discretion or (iv) if a default occurs under the Operating Lease.  Notwithstanding the foregoing, it shall not be an Event of Default upon the occurrence of any of (i), (ii) or (iv), if  Borrower has entered into a new operating lease for the Facility with a term commencing upon the termination of the existing Operating Lease (or as to circumstances described in clause (iv), commencing upon the termination of the existing Operating Lease, which shall be on a date agreed to by Lender, in Lender's sole and exclusive discretion), containing the same terms and conditions as such existing Operating Lease or including such other terms and conditions as Lender may have approved in writing, with a new operator for the Facility which Lender has approved in writing prior to the execution of the new operating lease, which approval shall be given in Lender's sole and exclusive discretion in accordance with the terms of Section __ (b)(2) [INSERT THE SECTION NUMBER OF THIS SECTION ENTITLED "SENIOR HOUSING OPERATOR"].  

(2) Any change of the Operator of the Facility or of any management agent of the Facility as of the date of this Instrument without Lender's prior written consent, which consent shall be given in Lender's sole and exclusive discretion in accordance with the terms of Section __ (b)(2) [INSERT THE SECTION NUMBER OF THIS SECTION ENTITLED "SENIOR HOUSING OPERATOR"]; provided, however, that Sections 21(e)(ii)‑(v) and the definition of "Controlling Entity" shall apply to the Operator as modified solely for purposes of this subsection as follows:  the word "Borrower" used in these subsections shall be deleted and replaced with "Operator".

(3) Any failure by Operator to perform any of its obligations as and when required under any Loan Document which continues beyond the applicable cure period, if any, specified in that Loan Document.

(e) Financial Reporting  

(1)
Section 14(f) is deleted and replaced with the following:

(f) A natural person having authority to bind Borrower (or the SPE Equity Owner, Operator or guarantor, as applicable) shall certify each of the statements, schedules and reports required by Sections 14(b) through 14(e), 14(h) and 14(k) to be complete and accurate.  Each of the statements, schedules and reports required by Sections 14(b) through 14(e), 14(h) and 14(k) shall be in such form and contain such detail as Lender may reasonably require.  Lender also may require that any of the statements, schedules or reports listed in Section 14(b) through 14(c), Section 14(d)(i) and (iv) and 14(k) be audited at Borrower’s expense by independent certified public accountants acceptable to Lender, at any time when an Event of Default has occurred and is continuing or at any time that Lender, in its reasonable judgment, determines that audited financial statements are required for an accurate assessment of the financial condition of Borrower or of the Mortgaged Property.

(2)
Section 14(g) is deleted and replaced with the following:

(g) If Borrower fails to provide, or cause to be provided, in a timely manner the statements, schedules and reports required by Sections 14(b) through 14(e), 14(h) or 14(k), Lender shall give Borrower Notice specifying the statements, schedules and reports required by Section 14(b) through 14(e), 14(h) or 14(k) that Borrower has failed to provide or cause to be provided.  If Borrower has not provided or caused to be provided the required statements, schedules and reports within 10 Business Days following such Notice, then Lender shall have the right to have the books and records relating to the Mortgaged Property audited, at Borrower’s expense, by independent certified public accountants selected by Lender in order to obtain such statements, schedules and reports, and all related costs and expenses of Lender shall become immediately due and payable and shall become an additional part of the Indebtedness as provided in Section 12.  Notice to Borrower shall not be required in the case of an emergency, as determined in Lender’s discretion, or when an Event of Default has occurred and is continuing. 

(3)
Section 14 is amended to include the following new subsection (k):

(k)
Borrower shall cause Operator to furnish to Lender each of the following:

(i) if, in connection with this Loan, the Borrower purchased the Mortgaged Property, a statement of income and expenses for Operator’s operation of the Mortgaged Property from the origination date to the end of the first full calendar quarter following such origination date, such statement to be provided within twenty-five (25) days after the end of such quarter; or

(ii) for all other cases (for example, a refinance of a loan, a purchase of partnership or other interests, or new debt being placed on the Mortgaged Property), a statement of income and expenses for Operator’s operation of the Mortgaged Property for the trailing six (6) months, such statement to be provided within twenty-five (25) days after the end of such quarter; 

(iii)
after Borrower has caused Operator to furnish such statements required by Section 14(k)(i) or (ii) above, within twenty-five (25) days after the end of each subsequent calendar quarter of Operator,   

i.

a Rent Schedule; and

ii.
a statement of income and expenses for Operator’s operation of the Mortgaged Property for that calendar quarter;  

(iv)
Within twenty-five (25) days after the end of each fiscal quarter of Operator, Borrower shall cause Operator to furnish to Lender a statement of changes in financial position of Operator relating to the Mortgaged Property for that fiscal quarter and, when requested by Lender, a balance sheet showing all assets and liabilities of Operator relating to the Mortgaged Property as of the end of that fiscal quarter;

(v) Within ninety (90) days after the end of each fiscal year of Operator, Borrower shall cause Operator to furnish to Lender each of the following:

i. an annual statement of income and expenses for Operator’s operation of the Mortgaged Property for that fiscal year;

ii. a statement of changes in financial position of Operator relating to the Mortgaged Property for that fiscal year; 

iii. a balance sheet showing all assets and liabilities of Operator relating to the Mortgaged Property as of the end of that fiscal year and a profit and loss statement for Operator; and


iv.
an accounting of all security deposits held pursuant to all Leases, including the name of the institution (if any) and the names and identification numbers of the accounts (if any) in which such security deposits are held and the name of the person to contact at such financial institution, along with any authority or release necessary for Lender to access information regarding such accounts.


(vi) Borrower shall cause Operator to furnish to Lender each of the following:

i. prior to a Securitization, and thereafter upon Lender’s reasonable request, a monthly Rent Schedule and a monthly statement of income and expenses for Operator’s operation of the Mortgaged Property; and

ii. such other financial information or property management information (including, without limitation, information on tenants under Leases to the extent such information is available to Operator, copies of bank account statements from financial institutions where funds owned or controlled by Operator are maintained, and an accounting of security deposits) as may be required by Lender from time to time.
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