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SUBORDINATION, NON-DISTURBANCE AND
ATTORNMENT AGREEMENT - SENIORS (UNRELATED OPERATOR) - CME
(Revision Date 6-1-2010)

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT – SENIORS (UNRELATD OPERATOR) – CME (this "Agreement") is made as of the ____ day of ____________, 20___, among __________________________________, a(n) _____________, having an office or principal place of business at __________________________________ (together with its successors and assigns, including without limitation, Freddie Mac, "Lender"), ___________________________, a(n) _____________, having an address of _______________________________ ("Tenant"), and __________________________________, a(n) __________________, having an office at ________________________________________ ("Landlord").

WITNESSETH:

WHEREAS, Lender has made or is about to make a loan (the "Loan") to Landlord, which Loan is evidenced by that certain Multifamily Note-CME (the "Note") of even date herewith, payable to the order of Lender, in the original principal amount of $_______________, bearing interest and being payable in accordance with the terms and conditions therein set forth and which Note is secured by a Multifamily [Mortgage/Deed of Trust/Deed to Secure Debt], Assignment of Rents and Security Agreement-CME (hereinafter called the "Security Instrument") encumbering a parcel of land owned by Landlord and described on Exhibit "A" attached hereto and made a part hereof, together with the improvements erected thereon (said parcel of land and improvements thereon being hereinafter called the "Property"); and 
WHEREAS, by a certain [Lease] heretofore entered into between Landlord and Tenant dated as of _____________________ (as set forth on Exhibit B attached hereto, the "Lease"), Landlord leases the Property to Tenant; and

WHEREAS, a copy of the Lease has been delivered to Lender, the receipt of which is hereby acknowledged; and

WHEREAS, concurrently herewith Tenant is executing and delivering to Lender an Operator's Estoppel Certificate-CME ("Tenant's Estoppel Certificate") with respect to the Lease; and

WHEREAS, Lender is unwilling to maintain or make the Loan to Landlord unless the Lease is and continues to be subordinate to the lien of the Security Instrument; and

[WHEREAS, the Lease provides that the Lease shall become subject and subordinate to a mortgage upon the interest of the Landlord in the Property made to a lender if and when a non- disturbance agreement is entered into with respect to such mortgage; and]

WHEREAS, the parties hereto desire to effect the subordination of the Lease to the Security Instrument and to provide for the non-disturbance of Tenant by the holder of the Security Instrument on the terms set forth herein.

NOW, THEREFORE, in consideration of the premises and of the mutual covenants and agreements herein contained, the parties hereto intending to be legally bound hereby agree as follows: 

1. Consent to Lease.  Lender hereby consents to the Lease, subject to the terms and conditions of this Agreement.

2. Subordination.  The Lease is and shall continue hereafter to be subject and subordinate to the lien and terms of the Security Instrument and to any and all advances made or to be made under or with respect to the Loan, the Security Instrument or any of the other documents evidencing, securing or otherwise executed in connection with the Loan (as the Security Instrument or any such other document may be amended from time to time, the "Loan Documents"), and to all current and future modifications, extensions, renewals and consolidations thereof and the obligations secured thereby, with the same force and effect as if the Security Instrument, as so amended, had been executed, delivered and recorded, and all such advances of the Loan or pursuant to the Loan Documents had been made, prior to the execution and delivery of the Lease, and without regard to the order of priority of recording the Security Instrument and the [Short Form or Memorandum of the Lease], subject, however, to the provisions of this Agreement.  Without limiting the foregoing, the provisions of the Security Instrument and the Loan Documents relative to the rights of Lender with respect to proceeds arising from an eminent domain taking (including a voluntary conveyance by Landlord) and/or insurance proceeds payable by reason of damage to or destruction of the Property or other collateral encumbered by the Loan Documents shall at all times be prior and superior to and shall control over any contrary provisions in the Lease.  Tenant hereby waives the provisions of the Lease and of any applicable law which may give Tenant a right or election to terminate the Lease or to reduce any of its obligations under the Lease, by reason of the subordination made pursuant to this Agreement or by reason of any action taken to foreclose the Security Instrument.  Lender, at its sole election, may elect to make the Lease superior to the Security Instrument by filing a written notice of same in the same land records for filing the Security Instrument; provided, however, notwithstanding that the Lease may by unilateral subordination by Lender hereafter be made superior to the lien of the Security Instrument, and not withstanding any other provision of this Agreement to the contrary, the provisions of the Security Instrument and the Loan Documents relative to the rights of Lender with respect to proceeds arising from an eminent domain taking (including a voluntary conveyance by Landlord) and/or insurance proceeds payable by reason of damage to or destruction of the Property or other collateral encumbered by the Loan Documents shall at all times be prior and superior to and shall control over any contrary provisions in the Lease.  Tenant shall not subordinate the Lease to any other mortgages, deeds of trust or other security instruments without Lender's prior written consent.
3. Estoppel.  Tenant represents and warrants that the representations, warranties and certifications made by Tenant in Tenant's Estoppel Certificate remain true and correct as of the date hereof. 

4. Nondisturbance.  Lender agrees that so long as the Lease shall be in full force and effect and so long as no default by Tenant has occurred under the Lease, as determined in Lender's sole discretion, has occurred and is continuing and so long as there is no default by Tenant under this Agreement:

(a) Tenant shall not be named or joined as a party or otherwise in any suit, action or proceeding for the foreclosure of the Security Instrument.  Notwithstanding the foregoing provisions of this paragraph, if Tenant is an indispensable party in a foreclosure proceeding with respect to the Security Instrument, Lender may so name or join Tenant if such naming or joinder may be accomplished without in any way diminishing or otherwise affecting the rights and privileges granted to, or inuring to the benefit of, Tenant under the Lease and this Agreement; and

(b) The possession by Tenant of the Property and Tenant's right thereto shall not be disturbed, affected or impaired by, nor will the Lease or the term thereof be terminated or otherwise affected by any suit, action or proceeding for the foreclosure of the Security Instrument.

For purposes of this Agreement, a "foreclosure" shall include (but not be limited to) a sheriff's or trustee's sale under the power of sale contained in the Security Instrument, if applicable, a judicial foreclosure of the Security Instrument, the termination of any superior lease of the Property and any other transfer of Landlord's interest in the Property under peril of foreclosure, including, without limitation to the generality of the foregoing, an assignment, deed or sale in lieu of foreclosure.  This Agreement satisfies any requirement in the Lease that Landlord provide Tenant with a subordination, non-disturbance and attornment agreement (or similar agreement).

5. Attornment.  If Lender or any other person or entity becomes the owner of the Property by foreclosure, including without limitation, by conveyance in lieu of foreclosure or otherwise ("Successor Landlord"), then Tenant agrees that the Lease shall continue in full force and effect, without the necessity of executing a new lease, as a direct lease between Tenant and Successor Landlord and Tenant further agrees as follows:

a. Tenant will perform and observe its obligations under the Lease;

b. Tenant will attorn to and recognize Successor Landlord as the Landlord under the Lease for the remainder of the term of the Lease, such attornment to be automatic and self-operative; and

c. Tenant will execute and deliver upon request of Successor Landlord an appropriate agreement of attornment to Successor Landlord;

provided, however, nothing herein shall limit Lender's or Successor Landlord's right to terminate the Lease in accordance with the provisions of the Lease and this Agreement.

6. Protection of Successor Landlord.  Tenant agrees that Successor Landlord will not be liable for, subject to or bound by any of the following:

a. claims, counterclaims, offsets or defenses of any nature which Tenant might have against Landlord or any prior landlord; 

b. defaults, misrepresentations, breach of warranty, negligence or any other acts or omissions of Landlord or any prior landlord;

c. rent or additional rent which Tenant might have paid for more than the current month;  

d. any security deposit, reserve or other deposit or prepaid charge paid to Landlord or any prior landlord; 

e. representations or warranties of any nature whatsoever, including any representations or warranties respecting use, compliance with zoning, hazardous wastes or environmental laws, Landlord or any prior landlord's title, Landlord or any prior landlord's authority, habitability, fitness for purpose or possession; 

f. extensions, renewals, terminations, amendments or modifications of the Lease or any waivers or consents given to Tenant under or with respect to the Lease made or given without Lender's written consent;

g. bound by any of Landlord's or any prior landlord's liabilities or obligations under the Lease which were to be paid or performed (or which arose or accrued) before Successor Landlord became the owner of the Property;

h. bound by an obligation of Landlord or any prior landlord to construct, maintain, repair or rebuild the Property under the Lease, or to reimburse Tenant or otherwise pay for any such work; or

i. bound by any obligations to indemnify Tenant under the Lease.

7. Successor Landlord Exculpation.  Tenant will look solely to Lender's or such other Successor Landlord's interest in the Property for the payment and discharge of any obligation or liability imposed upon Lender or such other Successor Landlord under the Lease or this Agreement, and Lender and any other Successor Landlord shall have no personal liability under the Lease or this Agreement.

8. Rent.  Tenant has notice that the Lease and the rents and all other sums due thereunder have been assigned to Lender as security for the Loan secured by the Security Instrument.  Tenant has been directed to make all rent payments directly to a lockbox account established at _____________________ and Tenant agrees that such direction is irrevocable except with Lender's express written consent, and therefore, until such time as the Security Instrument has been released of record, Tenant shall make all rent payments solely to said lockbox account or as otherwise directed by Lender.  Landlord hereby irrevocably authorizes Tenant to make the foregoing payments to Lender. 

9. Lender's Consent.  Wherever the Tenant would be required under the Lease to obtain the consent, approval, waiver or release of any sort from Landlord, Landlord shall not do so unless Lender approves same in writing; and any such consent, approval, waiver or release given without Lender's approval shall be null and void.

10. Lender's Right to Cure.  In the event of any act or omission by Landlord which would give Tenant the right, either immediately or after the lapse of a period of time, to terminate the Lease, or to claim a partial or total eviction, Tenant will not exercise any such right (i) until it has sent written notice of such act or omission to Lender, and (ii) until a reasonable period (but in no event less than sixty (60) days following the time that Landlord has under the Lease to cure or remedy the same unless such default reasonably requires possession of the Property to cure, and Lender shall be diligently attempting to gain such possession and effect such cure, then such cure period shall be extended thereafter for so long as Lender is diligently attempting to gain such possession and effect such cure) for remedying such act or omission shall have elapsed following the giving of such notice to Lender. 

11. Default by Tenant. Notwithstanding the provisions of this Agreement, Landlord, its successors and assigns, including any Successor Landlord, shall not be estopped from taking such action as may be available to Landlord under the terms of the Lease in the event that Tenant shall default in performance of its obligations under the terms of the Lease.

12. Estoppel and SNDA.  From time to time upon Lender's or Successor Landlord's request, Tenant shall provide such requesting party with an estoppel certificate addressing such matters as Lender or Successor Landlord shall reasonably request.  From time to time upon Lender's or any Successor Landlord's request, in connection with the prospective financing or refinancing of the Property, Tenant shall enter into a subordination, non-disturbance and attornment agreement on substantially the same terms as are set forth herein or as otherwise reasonably requested by the prospective lender providing such financing.

13. Notices.  Any notice, request, approval, consent, waiver or discharge given or required to be given under this Agreement shall be in writing and shall be deemed to have been given when mailed by United States registered or certified mail, postage prepaid, return receipt requested, or by express carrier or overnight carrier to the other party at the address stated below or at the last changed address given by the party to be notified as hereinafter specified:

	To Lender:
	________________________________
________________________________
________________________________

	With a copy to:
	Freddie Mac
8200 Jones Branch Drive
McLean, Virginia  22102
Attention:  ________________________

	To Tenant:
	________________________________
________________________________
________________________________

	To Landlord:
	________________________________
________________________________
________________________________


Any party may at any time change its address for notification purposes by mailing or sending as aforesaid a notice stating the change and setting forth the new address, provided, however, that at no time shall any party be obligated to give notification to more than four (4) addressees.

Any notice sent as above specified shall be deemed to have been served upon receipt or refusal.

14. Successors and Assigns.  This Agreement shall bind and inure to the benefit of and be binding upon and enforceable by the parties hereto and their respective successors and assigns.

15. Entire Agreement.  This Agreement contains the entire agreement between the parties and cannot be changed, modified, waiver or canceled except by an agreement in writing executed by the party against whom enforcement of such modification, change, waiver or cancellation is sought.  Nothing herein shall limit Tenant's representations, warranties, certifications and agreements set forth in Tenant's Estoppel Certificate.

16. Agreement Runs with the Land.  This Agreement and the covenants herein contained are intended to run with and bind all lands affected by the Security Instrument.

17. Notice to Lender.  Tenant agrees that it will deliver to Lender a copy of all notices of default or termination (or with respect to any other material matter under or with respect to the Lease, given or received by it under the terms of the Lease within two (2) days after giving or receipt thereof. 

18. Assignment to Freddie Mac.  Tenant acknowledges that Lender may assign the Loan and all security therefor, including without limitation, the Security Instrument and Lender's rights under this Agreement, to Freddie Mac.  Tenant expressly consents to such assignments.
19. Enforcement.  As between Tenant and Lender, in any litigation or judicial proceeding to enforce this Agreement, the successful party shall be entitled to be reimbursed for its reasonable costs and expenses in enforcing this Agreement against the other party.  Nothing herein shall limit or negate Landlord's obligation to reimburse Lender for any such costs or expenses or liabilities (including any obligations of Lender under this Section 20) under the Security Instrument and the other Loan Documents.

20. Invalidity.  If any portion of this Agreement is held invalid or inoperative, then all of the remaining portions will remain in full force and effect, and, so far as is reasonable and possible, effect will be given to the intent manifested by the portion or portions held to be invalid or inoperative. 

21. Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State where the Property is located. 

22. Counterparts.  This Agreement may be executed in any number of counterparts, all of which when taken together will constitute one and the same instrument.

23. Bankruptcy.  If any bankruptcy proceedings shall hereafter commence with respect to Landlord, and if the Lease is rejected by the debtor or trustee pursuant to Section 365 of the United States Bankruptcy Code, Tenant agrees with Lender (i) not to treat the Lease as terminated and (ii) to remain in possession of the Property.
24. Inconsistent Provisions.  This Agreement supersedes any inconsistent provisions of the Lease or any other agreement, express or implied, between Landlord and Tenant, and shall survive any termination of the Lease by operation of law following any foreclosure.
25. WAIVER OF TRIAL BY JURY.  EACH PARTY HEREBY AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND TO THE GREATEST EXTENT PERMITTED BY LAW WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST WITH REGARD TO THIS AGREEMENT, OR ANY CLAIM, COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION HEREWITH.  THIS WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY EACH PARTY, AND IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE.  EACH PARTY IS HEREBY AUTHORIZED TO FILE A COPY OF THIS PARAGRAPH IN ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS WAIVER.

26. Indemnity.  By executing this Agreement, Landlord agrees to indemnify and hold harmless Lender and its successors and assigns, including any custodian, trustee and any other fiduciaries who hold or have held a full or partial interest in the Loan for the benefit of third parties, from and against any and all losses, claims, damages, liabilities and expenses including, without limitation, attorneys' fees and disbursements, which may be imposed or incurred in connection with this Agreement.

27. Secondary Market.   Lender may sell, transfer and deliver the Note and assign the Security Instrument, this Agreement and the other Loan Documents to one or more investors in the secondary mortgage market (“Investors”).  In connection with such sale, Lender may retain or assign responsibility for servicing the Loan, including the Note, the Security Instrument, this Agreement and the other Loan Documents, or may delegate some or all of such responsibility and/or obligations to a servicer including, but not limited to, any subservicer or master servicer, on behalf of the Investors.  All references to Lender in this Agreement will refer to and include any such servicer to the extent applicable.
28. [Assignment of Security Interest.  Pursuant to the Lease, Tenant has granted to Landlord a security interest in "Collateral" as defined in the Lease.  Landlord has assigned that security interest to Lender as security for the indebtedness secured by the Security Instrument and Tenant hereby consents to that Assignment.]

[Signature pages follow.]

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the day and year first above written.

	LENDER:


By:

Name:

Title:




	TENANT:


By:

Name:

Title:




	LANDLORD:


By:

Name:

Title:




ACKNOWLEDGMENT
STATE OF 


)





)  SS

COUNTY OF


)

I, __________________________, a Notary Public in and for and residing in said County and State, DO HEREBY CERTIFY THAT ______________________________ of _________________________________, a ___ __________________ corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument appeared before me this day in person and acknowledged that ___he signed and delivered said instrument as ______ own free and voluntary act and as the free and voluntary act of said corporation for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this ______ day of ___________, 20__.

________________________________________

Notary Public

My Commission Expires:

________________________________________

ACKNOWLEDGMENT
STATE OF 


)





)  SS

COUNTY OF


)

I, __________________________, a Notary Public in and for and residing in said County and State, DO HEREBY CERTIFY THAT ______________________________ of _________________________________, a ___ __________________ corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument appeared before me this day in person and acknowledged that ___he signed and delivered said instrument as ______ own free and voluntary act and as the free and voluntary act of said corporation for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this ______ day of ___________, 20__.

________________________________________

Notary Public

My Commission Expires:

________________________________________

ACKNOWLEDGMENT
STATE OF 


)





)  SS

COUNTY OF


)

I, __________________________, a Notary Public in and for and residing in said County and State, DO HEREBY CERTIFY THAT ______________________________ of _________________________________, a ___ __________________ corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument appeared before me this day in person and acknowledged that ___he signed and delivered said instrument as ______ own free and voluntary act and as the free and voluntary act of said corporation for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this ______ day of ___________, 20__.

________________________________________

Notary Public

My Commission Expires:

________________________________________

EXHIBIT "A"

LEGAL DESCRIPTION

EXHIBIT "B"

LEASE

[Describe Lease and all Amendments]

[TO BE EXECUTED AND DELIVERED, IF APPLICABLE]

CONSENT OF SUBTENANT
TO
SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT – SENIORS (UNRELATED OPERATOR) - CME
The undersigned (hereinafter referred to as the "Subtenant") has entered into a [Sublease] (hereinafter referred to as the "Sublease") dated _________________, _____ with the Tenant pertaining to the Property as defined in the attached Subordination, Non-Disturbance and Attornment Agreement.

In consideration of the sum of Ten and 00/100 Dollars ($10.00) and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by the Subtenant, the Subtenant hereby consents to the terms and conditions of the attached Subordination, Non-Disturbance and Attornment Agreement (hereinafter referred to as the "Agreement") and agrees and acknowledges that by signing this Consent the entire interest of the Subtenant in and to the Property and under the Lease and the Sublease shall be fully subordinate and junior to the lien of the Security Instrument and subject to the terms of the Security Instrument and the Agreement and further agrees that the Subtenant shall be bound by the terms of the Agreement.  The terms used herein shall have the same meaning as those defined in the Agreement.

Dated this ___ day of ______________, 20___.]

	SUBTENANT:


By:

Name:

Title:




ACKNOWLEDGMENT
STATE OF 


)





)  SS

COUNTY OF


)

I, __________________________, a Notary Public in and for and residing in said County and State, DO HEREBY CERTIFY THAT ______________________________ of _________________________________, a___ __________________ corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument appeared before me this day in person and acknowledged that ___he signed and delivered said instrument as ______ own free and voluntary act and as the free and voluntary act of said corporation for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this ______ day of ___________, 20__.

__________________________________

Notary Public

My Commission Expires:

__________________________________

[TO BE EXECUTED AND DELIVERED, IF APPLICABLE]

CONSENT OF GUARANTOR
TO
SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT – SENIORS (UNRELATED OPERATOR) - CME
Reference is made to that certain [Guaranty] made by the undersigned (the "Guaranty") in favor of [Landlord] [Landlord's processor in interest] dated _________________, pursuant to which the undersigned guarantied the payment and performance of the liabilities and obligations of Tenant under the Lease (as each such term is defined in the attached Subordination, Non-Disturbance and Attornment Agreement (the "Agreement").

In consideration of the sum of Ten and 00/100 Dollars ($10.00) and other good and valuable consideration, the recent and sufficiency of which is hereby acknowledged by the undersigned, the undersigned (i) consents to the Agreement and the terms thereof, and (ii) represents, warrants and agrees as follows:  (a) Lender and any Successor Landlord (as each such term is defined in the Agreement) may enforce the Guaranty against the undersigned in accordance with the terms of the Guaranty; (b) the Guaranty remains in full force and effect, and as of the date hereof the undersigned has no counterclaim, set off or defense of any nature as to any claim against the undersigned under the Guaranty; and (c) the undersigned hereby waives any claims, counterclaims, offsets or defenses of any nature which may exist with respect to enforcement of the Guaranty or which may hereafter accrue or arise prior to a Successor Landlord taking title to the Property and becoming the landlord under the Lease.

Dated this ____ day of __________________, 20___.

	GUARANTOR:


By:

Name:

Title:




ACKNOWLEDGMENT
STATE OF 


)





)  SS

COUNTY OF


)

I, __________________________, a Notary Public in and for and residing in said County and State, DO HEREBY CERTIFY THAT ______________________________ of _________________________________, a___ __________________ corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument appeared before me this day in person and acknowledged that ___he signed and delivered said instrument as ______ own free and voluntary act and as the free and voluntary act of said corporation for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this ______ day of ___________, 20__.

__________________________________

Notary Public

My Commission Expires:

__________________________________
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