RIDER TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
Acuity Mix Conversion – SENIORS HOUSING
(Revised 5-1-2015)
The following changes are made to the Loan Agreement which precedes this Rider:

A.
Section 5.25(c) is deleted and replaced with the following:
(c)
Acuity Mix Conversion.

(i)
Conditionally Permitted Actions. In addition to and after an increase in the number and total percentage of Assisted Living Residences and Independent Living Units at the Mortgaged Property by up to 10% as permitted by Section 5.25(b), Borrower may take the following actions (“Acuity Mix Conversion”), subject to Borrower’s satisfaction of the conditions of this Section 5.25(c):

(A)
Convert up to ____ Independent Living Units to Assisted Living Residences (up to a maximum ____ beds) which are not for Alzheimer’s care, dementia care and/or memory care.

(B)
Convert up to ____ Independent Living Units to Assisted Living Residences (up to a maximum ____ beds) which are devoted to Alzheimer’s care, dementia care and/or memory care.

(C)
Convert up to ____ Assisted Living Residences to residences which are devoted to Alzheimer’s care, dementia care and/or memory care (up to a maximum ____ beds).

(D)
Add up to ____ new [Independent Living Units OR Assisted Living Residences which are not for Alzheimer’s care, dementia care and/or memory care OR Assisted Living Residences which are devoted to Alzheimer’s care, dementia care and/or memory care] to the existing Mortgaged Property.

Notwithstanding the foregoing, in no event may Borrower increase the total number of units by more than (i) 20 units for Facilities containing 75 units or less, or (ii) 30% for Facilities containing more than 75 units.

An approved Acuity Mix Conversion may be started on or after the earlier of (1) 12 months after the date of this Agreement, and (2) the Securitization.  The Acuity Mix Conversion must be started at least 6 months prior to the Maturity Date. Any Acuity Mix Conversion undertaken at the Property must be completed no later than ___ months after the date of Lender’s approval, or a date reasonably determined by Lender at the time of approval of a request for approval of an Acuity Mix Conversion.

(ii)
Approval Conditions. 

(A)
General Requirements. In connection with any request by Borrower for Lender to approve an Acuity Mix Conversion, each of the following will apply:

(1)
No Event of Default may exist.

(2)
Borrower must pay or reimburse Lender, upon demand, for all costs and expenses including all Attorneys’ Fees and Costs, incurred by Lender in connection with approval and completion of 
the Acuity Mix Conversion including recording costs, construction monitoring and inspections.
(3)
No more than [one request OR 2 requests OR 3 requests] for approval of Acuity Mix Conversion are permitted during the term of the Loan.

(4)
If the estimated cost of completion of the Acuity Mix Conversion as provided by Borrower and accepted by Lender in Lender’s Discretion (“Estimated Cost of Completion”) is equal to or less than 5% of the unpaid principal balance of the Loan, the Estimated Cost of Completion may not exceed $2,000,000.

(5)
If the Estimated Cost of Completion is greater than 5% but equal to or less than 15% of the unpaid principal balance of the Loan, the Estimated Cost of Completion may not exceed $5,000,000.

(6)
If the Estimated Cost of Completion is greater than 15% but equal to or less than 25% of the unpaid principal balance of the Loan, the Estimated Cost of Completion may not exceed $10,000,000.

(7) 
In no event may the Estimated Cost of Completion exceed the lesser of $10,000,000 or 25% of the unpaid principal balance of the Loan.
(B)
Content of Request for Approval of Acuity Mix Conversion. In connection with any request to Lender for approval of an Acuity Mix Conversion, Borrower must do each of the following:

(1)
Provide a complete set of construction plans and specifications, 
budget, source of funds, construction contract, schedule of completion (including details of any temporary unavailability of units during construction), plans to mitigate tenant disruption during construction (including tenant relocation, noise abatement, dust control, access, parking and “construction shutdown” hours) and business and marketing plan.
(2)
Provide a list identifying the proposed units subject to the Acuity Mix Conversion, the proposed new units resulting from the Acuity Mix Conversion, if applicable, and the units that will remain occupied during the Acuity Mix Conversion.

(3)
Provide existing and to-be-built floor plans for all buildings on the Mortgaged Property.
(4)
Demonstrate that one of the following is true:

(a) 
The debt coverage ratio (“DCR”) for the Mortgaged Property at the time of the request for approval of an Acuity Mix Conversion is no less than 10 basis points below _____ (“DCR Required for Conversion”).

(b)
The DCR is at least 1.25x, and Borrower either funds an escrow (“DCR Shortfall Escrow”) or provides Lender with a Letter of Credit (“DCR Shortfall LOC”), each in the amount equal to the difference between the DCR Required for Conversion and the actual DCR for the anticipated term of the Acuity Mix Conversion. 
Lender will release the DCR Shortfall Escrow or DCR Shortfall LOC, as applicable, after final completion of the Acuity Mix Conversion and the Mortgaged Property’s attainment of the DCR Required for Conversion.
(5)
Provide evidence of cash reserves necessary to complete construction, including a “contingency” line item in the budget of at least 10%.

(6)
Provide current income and expense statements for the prior 3-month and 12-month periods and a proforma quarterly income and expense statement projected for the following three years. The proforma income and expense statement must reflect the number of units of each Intended Use type available for rent each month.

(7)
Provide evidence of current rental rates for each Intended Use type to be constructed and demand data substantiating market need for additional units of each Intended Use type.

(8)
Provide evidence of projected value creation based on the proposed Acuity Mix Conversion, including evidence that any previous Acuity Mix Conversion has resulted in value creation.

(a)
Borrower must deliver a current appraisal to Lender in the following instances:

(i)
The estimated cost of completion of the Acuity Mix Conversion is equal to or less than 5% of the unpaid principal balance of the Loan but will result in an increase or decrease in the total number of units or square footage.

(ii)
The estimated cost of completion of the Acuity Mix Conversion is greater than 5% of the unpaid principal balance of the Loan.

(b)
If an appraisal is not required, Borrower must deliver to Lender a broker’s opinion as to the projected additional value created by the Acuity Mix Conversion.

(c)
In all instances, the evidence of projected value creation must demonstrate a value of the Mortgaged Property equal to or greater than the value at the time of the origination of the Mortgage, and must include both of the following:

(i)
The “as is” value immediately prior to commencement of the Acuity Mix Conversion.

(ii)
The “as completed” value upon completion of the Acuity Mix Conversion and re-stabilization of the Mortgaged Property.

(9)
If the Note is held by a REMIC trust, if required by Lender, Borrower provides an opinion of counsel for Borrower, in form and substance satisfactory to Lender in its sole and absolute discretion, confirming each of the following:

(a)
The Acuity Mix Conversion has been effected in accordance with the requirements of Treasury Regulation Section 1.860G-2(a)(8) (as such regulation may be modified, amended or replaced from time to time).

(b)
The qualification and status of the REMIC trust as a REMIC will not be adversely affected or impaired as a result of the Acuity Mix Conversion.

(c)
The REMIC trust will not incur a tax under Section 860G(d) of the Tax Code as a result of the Acuity Mix Conversion.

(iii)
Requirements Prior to Commencement. Prior to commencement of an Acuity Mix Conversion, Borrower must satisfy each of the following conditions: 

(A)
Borrower must cause Guarantor to execute a completion guaranty using Lender’s then-current form (“Completion Guaranty”).

(B)
If the Estimated Cost of Completion is greater than 5% of the unpaid principal balance of the Loan, Borrower must execute a reserve agreement using the Lender’s then-current form and fund a reserve (“Acuity Mix Conversion Completion Reserve”) in one of the following two ways:

(1)
If the Estimated Cost of Completion is greater than 5% and equal to or less than 15% (but in no event greater than $5,000,000), Borrower must deposit funds equal to 20% of the Estimated Cost of Completion into the Acuity Mix Conversion Completion Reserve. Lender will release the Acuity Mix Conversion Completion Reserve upon review and approval by Lender of evidence provided by Borrower demonstrating (a) 90% of the Estimated Cost of Completion has been expended and the Acuity Mix Conversion is on schedule and budget according to the inspecting architect/engineer report or applicable AIA form, and (b) the Mortgaged Property’s re-stabilization and attainment of a DCR equal to or greater than ______. [INSERT THE CURRENT MINIMUM CREDIT POLICY FOR DCR]
(2)
If the Estimated Cost of Completion is greater than 15% and equal to or less than 25% (but in no event greater than $10,000,000), Borrower must deposit funds equal to 35% of the Estimated Cost of Completion into the Acuity Mix Conversion Completion Reserve. Lender will release the Acuity Mix Conversion Completion Reserve upon review and approval by Lender of evidence provided by Borrower demonstrating (a) 75% of the Estimated Cost of Completion has been expended and the Acuity Mix Conversion is on schedule and budget according to the inspecting architect/engineer report or applicable AIA form, and (b) the Mortgaged Property’s re-stabilization and attainment of a DCR equal to or greater than ______. [INSERT THE CURRENT MINIMUM CREDIT POLICY FOR DCR]
(C)
Borrower must provide Lender assignments of all contracts, plans and specifications for the Acuity Mix Conversion. The architect and contractor must consent to the assignments.
(D)
Borrower must provide to Lender:  (1) copies of final plans and specifications, (2) copy of the final construction contract, and (3) evidence of builder’s risk insurance coverage if the Estimated Cost of Completion is greater than $10,000.

(E)
Borrower must provide Lender with evidence of builder’s risk insurance coverage and all other insurance coverage required by Lender with respect to the Acuity Mix Conversion, which insurance must be maintained in accordance with the terms of the Loan Agreement. Borrower must deliver to Lender any endorsements to the Insurance.

(iv)
Requirements During an Acuity Mix Conversion.

(A)
At all times during an Acuity Mix Conversion, the unit occupancy of the Mortgaged Property must be sufficient to maintain a DCR of at least 1.10x. During an Acuity Mix Conversion, Borrower must provide Lender with a quarterly written certification of the occupancy and DCR for the Mortgaged Property. At any time during the Acuity Mix Conversion that the DCR is lower than 1.10x, Borrower may not take additional units out of service as part of the Acuity Mix Conversion.

(B)
Inspections of the Acuity Mix Conversion are required as follows:

(1)
If the Estimated Cost of Completion is equal to or less than 5% of the unpaid principal balance of the Loan (and no more than $2,000,000), Loan Servicer will complete the inspections at Borrower’s expense. 

(2)
If the Estimated Cost of Completion is greater than 5% of the unpaid principal balance of the Loan or will result in an increase or decrease in the total number of units or square footage, an independent third party construction inspector must complete the inspections at Borrower’s expense.

(C)
Borrower must provide Lender with the following on a quarterly basis:

(1)
Approval status with all applicable Governmental Authorities and licensing bodies of all required licenses necessary for operation of the Mortgaged Property.

(2)
Evidence that any completed portion of the construction is in compliance with all applicable building codes and other rules and regulations promulgated by any applicable Governmental Authority

(3)
A certificate signed by each major contractor and supplier of materials, as determined by Lender in Lender’s Discretion, engaged to provide labor or materials for the construction stating that such contractor or supplier has been paid in full for all work completed and that the portion of the construction provided by such contractor or supplier has been fully completed in accordance with the plans and specifications (if any) that it has provided to Borrower.

(4)
A schedule showing line item expenditures for the quarter against the corresponding budgeted line items.
(5)
Requests for written approval by Lender for proposed reallocations of budgeted line items greater than 5% of the Estimated Cost of Completion.

(6)
Report by the inspecting architect/engineer detailing the status of construction, percent completion, and whether the construction is on schedule and on budget.
(v)
Requirements Upon Completion of an Acuity Mix Conversion. Upon completion of an Acuity Mix Conversion:

(A)
Lender or its designee will inspect the Mortgaged Property in accordance with the terms of Section 6.06(a) to determine that all construction has been completed in a manner acceptable to Lender.

(B)
Borrower will provide evidence of approval status with all applicable Governmental Authorities and licensing bodies of all required licenses necessary for operation of the Mortgaged Property after completion of construction including assisted living or memory care licenses, as applicable.

(C)
Borrower will provide Lender with a certificate signed by each major contractor and supplier of materials, as reasonably determined by Lender, engaged to provide labor or materials for the construction to the effect that such contractor or supplier has been paid in full for all work completed and that the portion of the construction provided by such contractor or supplier has been fully completed in accordance with the plans and specifications (if any) provided to it by Borrower and that such portion of the construction  is in compliance with all applicable building codes and other rules and regulations promulgated by any applicable Governmental Authority.
(D)
Borrower will provide Lender with a certificate signed by Borrower to the effect that the construction has been fully paid for and that all money disbursed pursuant to this Loan Agreement has been used for the construction and no claim exists against Borrower or against the Mortgaged Property out of which a lien based on furnishing labor or material exists or might ripen. If required by Lender, Borrower also must certify to Lender that such portion of the construction is in compliance with all applicable building codes and zoning ordinances.

(E)
If required by Lender, Borrower will provide a certificate signed by a professional engineer employed by Lender to confirm that the construction has been completed in a good and workmanlike manner in compliance with any construction escrow agreement fund that was required by Lender and all applicable building codes, zoning ordinances and other rules and regulations promulgated by applicable Governmental Authorities.
(F)
Borrower must provide Lender with the temporary or permanent certificate(s) of occupancy, evidence of continued zoning compliance, an endorsement to the mortgagee’s title insurance policy evidencing that the Mortgage continues to be first Lien and that there are not any subordinate liens, and a revised survey.
(vi)
Calculation of DCR for an Acuity Mix Conversion. For purposes of this Section 5.25(c), the calculation of DCR will be based on a 30-year amortization schedule and will use a net operating income equal to the positive, annualized amount by which Effective Gross Income exceeds Expenses, as determined by Lender in its sole discretion.  In calculating DCR for any requirement of this Section 5.25(c), the following terms will have the meanings set forth below: 

“Acceptable Other Income” means any income actually collected by Borrower, other than Gross Potential Rent, from all of the following:
(i) 
Laundry
(ii) 
Vending
(iii) 
Cable
(iv) 
Utility reimbursements from tenants
(v) 
Short term Lease premiums (up to a maximum of 5% of the units in the Mortgaged Property, net of any prepaid revenues)
(vi) 
Parking (net of any prepaid revenues)
(vii) 
Income from commercial units
(viii) 
Any other type of income actually collected by Borrower from the Mortgaged Property that is acceptable to and approved by Lender in Lender’s Discretion, specifically excluding interest income. Pet income may be included at Lender’s Discretion. Acceptable Other Income can include other seniors housing income that is standard for seniors housing properties, including, but not limited to, community or entrance fees, second resident fees, and assisted living service income.
“Actual Fixed Expenses” means:  

(i) 
Taxes for the Mortgaged Property.


(ii) 
Insurance premiums.


(iii) 
Operating expenses, including the Management Fee.

(iv) 
The amount of the monthly Replacement Reserve Deposit (even if such deposit is deferred).
“Bad Debt” means that portion of Gross Potential Rent which is assumed not to be collected by Borrower due to tenant non-payment.
“Concessions” means: (i) rental abatements, (ii) “free” rent, (iii) inducements, and (iv) other incentives.
“Effective Gross Income” means the positive annualized amount of the Gross Potential Rent, net of the Concessions, subject to the Vacancy Rate, minus Bad Debt, plus the Acceptable Other Income.
“Expenses” means the greater of (i) the annualized Actual Fixed Expenses, and (ii) the Underwritten Expenses.
“Gross Potential Rent” means the sum of (i) monthly rents actually collected from tenants under residential Leases identified in each of the most current certified rent rolls, and (ii) achievable monthly rents attributable to residential vacant units, calculated at market rents, as determined by Lender in Lender’s Discretion. (Market rents attributable to units occupied by employees and model units may not be included in the calculation of Gross Potential Rent.)
“Management Fee” means the underwritten management fee in the amount of 5% of Effective Gross Income.
“Underwritten Expenses” means the amount of ___________.
“Vacancy Rate” means the greater of (i) actual vacancy, or (ii) 5%. Units occupied by employees and model units will be deemed occupied for purposes of calculating the Vacancy Rate.
(vii)
Notwithstanding any provisions of the Loan Agreement to the contrary, any construction, renovations, alterations and additions to the Mortgaged Property relating to an Acuity Mix Conversion will not constitute Property Improvement Alterations, and will be governed by the provisions of this Section 5.25(c) and not the provisions of Section 6.09(e).
B.
The following definitions are added to Article XII:

“Acuity Mix Conversion” is defined in Section 5.25(c)(i).

“Acuity Mix Conversion Completion Reserve” is defined in 5.25(c)(iii)(B). 
“Completion Guaranty” is defined in 5.25(c)(iii)(A). 
“DCR” is defined in Section 5.25(c)(ii)(B)(4).
“DCR Required for Conversion” is defined in Section 5.25(c)(ii)(B)(4).
“DCR Shortfall Escrow” is defined in Section 5.25(c)(ii)(B)(4).
 “DCR Shortfall LOC” is defined in Section 5.25(c)(ii)(B)(4).
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