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FHLMC Loan No. __________

MULTIFAMILY MORTGAGE,

ASSIGNMENT OF RENTS,

SECURITY AGREEMENT AND
FINANCING STATEMENT
(HAWAII)

(FOR USE WITH BOND ENHANCEMENTS - REVISION DATE 6-15-2006)


THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND FINANCING STATEMENT (the "Instrument") is made as of the_____ day of __________,______, between ____________________________________ ___________________________________, a______________________________ organized and existing under the laws of __________________________________,whose address is___________________________________________________________________________ ______________________________________________________________, as mortgagor ("Borrower"), and FEDERAL HOME LOAN MORTGAGE CORPORATION, a shareholder‑owned government‑sponsored enterprise organized and existing under the laws of the United States of America, whose address is 8200 Jones Branch Drive, McLean, Virginia 22102, as mortgagee ("Lender").  Borrower's organizational identification number, if applicable, is 



.


TO SECURE TO LENDER the payment of the Indebtedness, including, without limitation, all sums owing or which become owing by Borrower to Lender under the Reimbursement Agreement and advanced by or on behalf of Lender to protect the security of this Instrument under Section 12, and the performance of the covenants and agreements of Borrower contained in the Loan Documents, Borrower mortgages, warrants, grants, conveys and assigns to Lender, with power of sale, the Mortgaged Property, including the Land located in____________________________ County, State of Hawaii, and described in Exhibit A attached to this Instrument. 


Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged Property and has the right, power and authority to grant, convey and assign the Mortgaged Property, and that the Mortgaged Property is unencumbered except as shown on the schedule of exceptions to coverage in the title policy issued to and accepted by Lender contemporaneously with the execution and recordation of this Instrument and insuring Lender's interest in the Mortgaged Property (the "Schedule of Title Exceptions").  Borrower covenants that Borrower will warrant and defend generally the title to the Mortgaged Property against all claims and demands, subject to any easements and restrictions listed in the Schedule of Title Exceptions.

[INSERT CURRENT VERSION OF UNIFORM COVENANTS.]


43.
ACCELERATION; REMEDIES.  At any time during the existence of an Event of Default, Lender, at Lender's option, may declare the Indebtedness to be immediately due and payable without further demand, and may, either with or without first taking possession, proceed by action or actions at law or in equity, or by any other appropriate remedy, to enforce payment under the Reimbursement Agreement or performance of any other obligations secured by this Instrument, and to foreclose this Instrument, and to sell in whole, or to the extent permitted by law, in part, the Mortgaged Property under the judgment or decree of a court or courts of competent jurisdiction. 


Upon the institution of judicial proceedings to enforce its rights under this Instrument, Lender, to the extent permitted by law, shall be entitled as a matter of right to the ex parte appointment (without bond) of a receiver or receivers of the Mortgaged Property and the Rents, pending such proceedings with such powers as the court making such appointments shall confer. 


Lender may foreclose upon, or exercise its power of sale against, the Mortgaged Property in one or more parcels and in such order as Lender may determine.  Lender may postpone sale of all or any part of the Mortgaged Property by public announcement at the time and place of any previously scheduled sale.  Upon any sale, either under the power of sale hereby given or under judgment or decree in any judicial proceedings for foreclosure, Lender may bid for and purchase the Mortgaged Property or any part thereof, and, upon compliance with the terms of sale, may hold, retain and possess and dispose of the Mortgaged Property in its absolute right without further accountability, and Lender, at any such sale may, if permitted by law, after allowing for the proportion of the total purchase price required to be paid in cash, for the costs and expenses of the sale, commissioner’s compensation and other charges, in paying purchase money, terminate the Reimbursement Agreement and cancel the Borrower's obligations to repay the Indebtedness under the Reimbursement Agreement, in lieu of the payment of cash, up to the amount which shall, upon distribution of the net proceeds of such sale, be payable thereunder.  Lender shall be permitted to bid at any public auction held to sell the Mortgaged Property without payment of a deposit or down payment of any kind.  Lender shall not be required at confirmation of any public auction sale to extend credit or financing of any kind to Borrower or any other party who may acquire the Mortgaged Property.  Any such sale shall, to the extent permitted by law, be a perpetual bar, both at law and in equity, against Borrower and all persons lawfully claiming by or through or under Borrower. 


Lender may, to the extent permitted by law, with or without first taking possession, sell the Mortgaged Property, in whole, or to the extent permitted by law in part, at public auction in the State of Hawaii, or at such place as may be required by law, having first published a public notice of public sale or any other notice that may be required by law, and may adjourn such public sale from time to time by announcement at the time and place appointed for such sale or adjourned sale.  Borrower shall allow Lender reasonable access to the Mortgaged Property for the purpose of posting any and all notices that may be required by law and Borrower shall not disturb any such notices.  Upon such sale, Lender may make and deliver to any purchaser a good and sufficient deed, conveyance or bill of sale, and good and sufficient receipts for the purchase money, and do and perform all other acts as may be necessary fully to carry into effect this power of sale.


The proceeds of any sale shall be applied in the following order:  (a) to all costs and expenses of the sale, including attorneys' fees and costs of title evidence; (b) to the payment of prior liens and encumbrances, if any; (c) to the Indebtedness in such order as Lender, in Lender's discretion, directs; and (d) the excess, if any, to the person or persons legally entitled to it.


In case Lender shall have proceeded to enforce any right hereunder and such proceedings shall have been discontinued or abandoned for any reason, then in every such case, Borrower and Lender shall be restored to their former positions and rights under this Instrument with respect to the Mortgaged Property, and all rights, remedies and powers of Lender shall continue as if no such proceedings have been taken.  No remedy reserved to Lender in this Instrument is intended to be exclusive of any other remedy, but each and every such remedy shall be cumulative and shall be in addition to any other remedy given hereunder or now or hereafter existing at law or in equity, or by statute. 


44.
RELEASE.  Upon the payment in full of the Indebtedness and termination of the Credit Enhancement Agreement and the Reimbursement Agreement, Lender shall release this Instrument.  Borrower shall pay Lender's reasonable costs incurred in releasing this Instrument.


45.
WAIVER OF DOWER.   Borrower relinquishes all right of dower in the Mortgaged Property


46.
APPLICATION OF INSURANCE PROCEEDS.   Notwithstanding the provisions of Section 19(f), if, and to the extent, required by Hawaii law, Lender shall apply the proceeds of property damage insurance payable with respect to the Mortgaged Property either to the Indebtedness or to Restoration, at Borrower’s option.  If Borrower elects to have such insurance proceeds applied to Restoration, Lender shall do so in accordance with Lender's then-current policies relating to the restoration of casualty damage on similar multifamily properties.


47.
WAIVER OF TRIAL BY JURY.  BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 


48.
PARTIES’ INTENT REGARDING MERGERtc "53.
PARTIES’ INTENT REGARDING MERGER".  It is the intent of the parties hereto that (A) in the event that Lender or any of Lender’s successors, assigns or transferees obtains title to the Mortgaged Property pursuant to this Instrument (by virtue of a foreclosure sale, a deed in lieu of foreclosure or otherwise), and such party is also, or subsequently becomes, the holder of the Financing Agreement with respect to the Bonds and the Bond Mortgage, such party’s title interest and lien interest shall not merge so as to effect the extinguishment of the Bond Mortgage by operation of the doctrine of merger, and (B) in the event that the holder of the Financing Agreement and Bond Mortgage obtains title to the Mortgaged Property pursuant to the Bond Mortgage (by virtue of a foreclosure sale, a deed in lieu of foreclosure or otherwise) and such party is also, or subsequently becomes, the obligee under the Reimbursement Agreement and the beneficiary under this Instrument, such party’s title interest and lien interest shall not merge so as to effect an extinguishment of this Instrument by operation of the doctrine of merger. No course of conduct by Borrower, Lender or the obligee under the Financing Agreement or any of their respective successors, assigns or transferees subsequent to the date hereof shall be used to demonstrate any intent contrary to the express intent stated herein.  The parties agree that the obligee under the Financing Agreement is a third-party beneficiary of the provisions of this paragraph and that no amendments, modifications, waivers or other limitations of this paragraph shall be effective without the prior written agreement of the obligee under the Financing Agreement.


49.
PRIOR LOAN DOCUMENTStc "54.
PRIOR LOAN DOCUMENTS".


(a)
Borrower is indebted to the Issuer pursuant to the Financing Agreement.  The Bond Mortgage secures (i) the obligations under the Financing Agreement, (ii) the obligations under the Bond Mortgage, and (iii) payment of all other indebtedness relating to the Mortgaged Property owing by Borrower to the Issuer.


(b)
Borrower shall comply with all of the terms and conditions of the Bond Documents to which Borrower is a party or which require performance or observance by Borrower and make all payments as and when due of all indebtedness secured thereby.  Any sums disbursed or advanced by Lender to cure a default under the Bond Documents will constitute an advance to protect Lender’s security under Section 12, and will be payable in accordance with Section 12.


(c)
Borrower shall neither request nor accept any extension, postponement, indulgence, amendment, modification or forgiveness of the Financing Agreement or the indebtedness evidenced thereby or of any of the Bond Documents without the prior written consent of Lender.


(d)
Upon receipt by Borrower of any notice of default or claim of default (whether oral or written) given by the holder of the Financing Agreement pursuant thereto or pursuant to the Bond Documents or otherwise, Borrower shall immediately send Lender a copy of same by overnight courier and telecopy or, in the case of an oral claim of default or notice of default, shall immediately send to Lender a summary of the claimed default and the date made by the holder of the Financing Agreement.


(e)
To the extent that Lender advances funds for the purpose of paying all or any part of the indebtedness secured by the Bond Documents or curing a default thereunder, Lender will be subrogated to any and all rights, superior titles, liens, and equities owned or claimed by the owner of the Bond Documents.


50.
CONSENT TO EXISTING LIENStc "55.
CONSENT TO EXISTING LIENS".  Notwithstanding anything in this Instrument to the contrary, the Lender hereby acknowledges and consents to the lien and security interests granted or created in connection with the Bond Mortgage.


51.
CROSS-DEFAULTtc "56.
CROSS-DEFAULT".  Upon the occurrence of a default under the Financing Agreement, the Bond Mortgage, any of the other Bond Documents, this Instrument, the Reimbursement Agreement, or any of the other Loan Documents, Lender, at Lender’s option, may exercise any or all of the remedies to which it may be entitled under the Financing Agreement, the Bond Mortgage, any of the other Bond Documents, this Instrument, the Reimbursement Agreement, or any of the other Loan Documents, including without limitation, all of the remedies set forth in Section 43 of this Instrument.


52.
SUBORDINATE MORTGAGEtc "57.
SUBORDINATE MORTGAGE".  Notwithstanding any provisions of this Instrument or any of the other Loan Documents to the contrary, it is understood and agreed that the lien, terms, covenants and conditions of this Instrument are and shall be subordinate in all respects, including in right of payment, to the Bond Mortgage, subject to the terms of the Intercreditor Agreement.


ATTACHED EXHIBITS.  The following Exhibits are attached to this Instrument:



|X|
Exhibit A

Description of the Land (required).



|  |
Exhibit B

Modifications to Instrument



[X]
Exhibit C

Encumbrances (required).


IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused this Instrument to be signed and delivered by its duly authorized representative. 


[SIGNATURES AND ACKNOWLEDGMENTS]

EXHIBIT A

[DESCRIPTION OF THE LAND]


EXHIBIT B

MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:


EXHIBIT C


ENCUMBRANCES



