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MULTIFAMILY MORTGAGE,

ASSIGNMENT OF RENTS

AND SECURITY AGREEMENT
(NEW YORK)
(FOR USE WITH BOND ENHANCEMENTS - REVISION DATE 6-15-2006)

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT (the “Instrument”) is made to be effective this ______ day of ____________________, ______, between _________________________________________ ____________________________ a _______________________________________________ organized and existing under the laws of ______________________________, whose address is ___________________________________________________________________________

_______________________________________________, as mortgagor (“Borrower”), and FEDERAL HOME LOAN MORTGAGE CORPORATION, a shareholder‑owned government‑sponsored enterprise organized and existing under the laws of the United States of America, whose address is 8200 Jones Branch Drive, McLean, Virginia 22102,  as mortgagee (“Lender”).  Borrower's organizational identification number, if applicable, is 



.


TO SECURE TO LENDER the payment of the Indebtedness, including, without limitation, all sums owing or which become owing by Borrower to Lender under the Reimbursement Agreement and advanced by or on behalf of Lender to protect the security of this Instrument under Section 12, and the performance of the covenants and agreements of Borrower contained in the Loan Documents, Borrower mortgages, warrants, grants, conveys and assigns to Lender the Mortgaged Property, including the Land located in ___________________________ County, State of New York and described in Exhibit A attached to this Instrument.


Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged Property and has the right, power and authority to mortgage, grant, convey and assign the Mortgaged Property, and that the Mortgaged Property is unencumbered, except as shown on the schedule of exceptions to coverage in the title policy issued to and accepted by Lender contemporaneously with the execution and recordation of this Instrument and insuring Lender's interest in the Mortgaged Property (the "Schedule of Title Exceptions").  Borrower covenants that Borrower will warrant and defend generally the title to the Mortgaged Property against all claims and demands, subject to any easements and restrictions listed in the Schedule of Title Exceptions.

[INSERT CURRENT VERSION OF UNIFORM COVENANTS.]


43.
ACCELERATION; REMEDIES.  At any time after the occurrence of an Event of Default, Lender, at Lender’s option, may declare the Indebtedness to be immediately due and payable without further demand, and may foreclose this Instrument by judicial or nonjudicial proceedings (including a nonjudicial foreclosure by power of sale in accordance with the provisions of Article 14 of the New York Real Property Actions and Proceedings Law), shall be entitled to the appointment of a receiver, without notice, and may invoke any other remedies permitted by New York law or provided in this Instrument or in any other Loan Document.  Lender may, at Lender’s option, also foreclose this Instrument for any portion of the Indebtedness which is then due and payable, subject to the continuing lien of this Instrument for the balance of the Indebtedness.  Lender shall be entitled to collect all costs and expenses allowed by New York law, including attorneys’ fees, costs of documentary evidence, abstracts, title reports, statutory costs and any additional allowance made pursuant to Section 8303 of the Civil Practice Law and Rules.  The rights and remedies of Lender specified in this Instrument shall be in addition to Lender’s rights and remedies under New York law, specifically including Section 254 of the Real Property Law.  In the event of any conflict between the provision of this Instrument and the provisions of Section 254 of the Real Property Law, the provisions of this Instrument shall control.


44.
SATISFACTION OF DEBT.  Upon the payment in full of the Indebtedness and termination of the Credit Enhancement Agreement and the Reimbursement Agreement, Lender shall discharge this Instrument.  If, at such time, it is the practice of the industry at the time the Indebtedness is paid in full, the Lender’s obligations under the Credit Enhancement have terminated, and the Reimbursement Agreement has terminated, to assign, rather than discharge, a mortgage, then at Borrower's request, Lender shall assign Lender's interest in this Instrument to a person or entity specified by Borrower in writing to Lender.  Lender shall make any such assignment without recourse to Lender, using Lender's then-current form of assignment.  Borrower shall pay Lender’s reasonable costs incurred in discharging or assigning this Instrument, as applicable.


45.
LIEN LAW.  Borrower will receive advances under this Instrument subject to the trust fund provisions of Section 13 of the Lien Law.


46.
MAXIMUM PRINCIPAL AMOUNT.  Notwithstanding any provision set forth in this Instrument to the contrary, the maximum amount of principal indebtedness secured by this Instrument at execution, or which under any contingency may become secured by this Instrument at any time hereafter, is US $                                  , plus all interest payable under the Bond Mortgage Loan and all amounts expended by Lender after an Event of Default (a) for the payment of taxes, charges or assessments which may be imposed by legal requirements upon the Mortgaged Property; (b) to maintain the insurance required under this Instrument; (c) for any expenses incurred in maintaining the Mortgaged Property and upholding the lien of this Instrument, including the expense of any litigation to prosecute or defend the rights and lien created by this Instrument; and (d) for any amount, cost or charge to which Lender becomes subrogated, upon payment, whether under recognized principles of law or equity, or under express statutory authority, together with interest on all of the foregoing amounts at the Default Rate (as defined in the Reimbursement Agreement).


47.
SECTION 291-f OF THE REAL PROPERTY LAW.  In addition to any other right or remedy contained in this Instrument or in any other Loan Document, Lender shall have all the rights against lessees of all or any part of the Mortgaged Property as are set forth in Section 291-f of the Real Property Law of New York.


48.
TRANSFER TAX PROVISIONS.  Borrower covenants and agrees that:


(a)
in the event of a sale of the Mortgaged Property or other Transfer, Borrower will duly complete, execute and deliver to Lender, contemporaneously with the submission to the applicable taxing authority or recording officer, all forms and supporting documentation required by such taxing authority or recording officer to estimate and fix any and all applicable state and local real estate transfer taxes (collectively "Transfer Taxes") assessable by reason of such sale or other Transfer or recording of the deed evidencing such sale or other Transfer; and


(b)
Borrower shall pay all Transfer Taxes that may hereafter become due and payable with respect to any Transfer, and if Borrower fails to pay any such Transfer Taxes, Lender may pay such Transfer Taxes and the amount of such payment shall be added to the Indebtedness and, unless incurred in connection with a foreclosure of this Instrument, be secured by this Instrument. 

The provisions of this Section shall survive any Transfer and the delivery of the deed in connection with any Transfer.


49.
WAIVER OF TRIAL BY JURY.  BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.

50.
PARTIES’ INTENT REGARDING MERGERtc "53.
PARTIES’ INTENT REGARDING MERGER".  It is the intent of the parties hereto that (A) in the event that Lender or any of Lender’s successors, assigns or transferees obtains title to the Mortgaged Property pursuant to this Instrument (by virtue of a foreclosure sale, a deed in lieu of foreclosure or otherwise), and such party is also, or subsequently becomes, the holder of the Financing Agreement with respect to the Bonds and the Bond Mortgage, such party’s title interest and lien interest shall not merge so as to effect the extinguishment of the Bond Mortgage by operation of the doctrine of merger, and (B) in the event that the holder of the Financing Agreement and Bond Mortgage obtains title to the Mortgaged Property pursuant to the Bond Mortgage (by virtue of a foreclosure sale, a deed in lieu of foreclosure or otherwise) and such party is also, or subsequently becomes, the obligee under the Reimbursement Agreement and the beneficiary under this Instrument, such party’s title interest and lien interest shall not merge so as to effect an extinguishment of this Instrument by operation of the doctrine of merger. No course of conduct by Borrower, Lender or the obligee under the Financing Agreement or any of their respective successors, assigns or transferees subsequent to the date hereof shall be used to demonstrate any intent contrary to the express intent stated herein.  The parties agree that the obligee under the Financing Agreement is a third-party beneficiary of the provisions of this paragraph and that no amendments, modifications, waivers or other limitations of this paragraph shall be effective without the prior written agreement of the obligee under the Financing Agreement.


51.
PRIOR LOAN DOCUMENTStc "54.
PRIOR LOAN DOCUMENTS".


(a)
Borrower is indebted to the Issuer pursuant to the Financing Agreement.  The Bond Mortgage secures (i) the obligations under the Financing Agreement, (ii) the obligations under the Bond Mortgage, and (iii) payment of all other indebtedness relating to the Mortgaged Property owing by Borrower to the Issuer.


(b)
Borrower shall comply with all of the terms and conditions of the Bond Documents to which Borrower is a party or which require performance or observance by Borrower and make all payments as and when due of all indebtedness secured thereby.  Any sums disbursed or advanced by Lender to cure a default under the Bond Documents will constitute an advance to protect Lender’s security under Section 12, and will be payable in accordance with Section 12.


(c)
Borrower shall neither request nor accept any extension, postponement, indulgence, amendment, modification or forgiveness of the Financing Agreement or the indebtedness evidenced thereby or of any of the Bond Documents without the prior written consent of Lender.


(d)
Upon receipt by Borrower of any notice of default or claim of default (whether oral or written) given by the holder of the Financing Agreement pursuant thereto or pursuant to the Bond Documents or otherwise, Borrower shall immediately send Lender a copy of same by overnight courier and telecopy or, in the case of an oral claim of default or notice of default, shall immediately send to Lender a summary of the claimed default and the date made by the holder of the Financing Agreement.


(e)
To the extent that Lender advances funds for the purpose of paying all or any part of the indebtedness secured by the Bond Documents or curing a default thereunder, Lender will be subrogated to any and all rights, superior titles, liens, and equities owned or claimed by the owner of the Bond Documents.


52.
CONSENT TO EXISTING LIENStc "55.
CONSENT TO EXISTING LIENS".  Notwithstanding anything in this Instrument to the contrary, the Lender hereby acknowledges and consents to the lien and security interests granted or created in connection with the Bond Mortgage.


53.
CROSS-DEFAULTtc "56.
CROSS-DEFAULT".  Upon the occurrence of a default under the Financing Agreement, the Bond Mortgage, any of the other Bond Documents, this Instrument, the Reimbursement Agreement, or any of the other Loan Documents, Lender, at Lender’s option, may exercise any or all of the remedies to which it may be entitled under the Financing Agreement, the Bond Mortgage, any of the other Bond Documents, this Instrument, the Reimbursement Agreement, or any of the other Loan Documents, including without limitation, all of the remedies set forth in Section 43 of this Instrument.


54.
SUBORDINATE MORTGAGEtc "57.
SUBORDINATE MORTGAGE".  Notwithstanding any provisions of this Instrument or any of the other Loan Documents to the contrary, it is understood and agreed that the lien, terms, covenants and conditions of this Instrument are and shall be subordinate in all respects, including in right of payment, to the Bond Mortgage, subject to the terms of the Intercreditor Agreement.


ATTACHED EXHIBITS.  The following Exhibits are attached to this Instrument:



|X|
Exhibit A

Description of the Land (required).



|   |
Exhibit B

Modifications to Instrument


IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused this Instrument to be signed and delivered by its duly authorized representative.


[SIGNATURES AND ACKNOWLEDGMENTS]
EXHIBIT A

[DESCRIPTION OF THE LAND]

EXHIBIT B

MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:



