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BORROWER’S CERTIFICATE OF REPRESENTATIONS
AND WARRANTIES
ASSUMPTION OR TRANSFER OF INTEREST IN BORROWER
(FOR USE WITH PRE-LOAN AGREEMENT FORMS)

(Revised 7-17-2014)

THIS BORROWER’S CERTIFICATE OF REPRESENTATIONS AND WARRANTIES (“Certificate”) is made as of the day of ____________________, _______, by ___________________, a ____________________ (“Borrower”) for the benefit of the Federal Home Loan Mortgage Corporation, a corporate instrumentality of the United States ("Lender").
RECITALS
A.
[CHOOSE ONE: _________________________ (“Original Borrower”) OR Borrower] previously obtained a loan from_____________ (“Original Lender”) in the amount of $_________________________(“Loan”). The Loan was evidenced by a Multifamily Note in favor of Original Lender dated __________ (“Note”). The Note was secured by a Multifamily Mortgage, Deed of Trust, or Deed to Secure Debt dated the same date as the Note (“Security Instrument”), encumbering the real property described in the Security Instrument (“Mortgaged Property”). Original Lender sold the Note, assigned its rights in the Security Instrument, and transferred the Loan to Lender, which is now the holder of the Note and the owner of the Loan.
B.
As a condition to [CHOOSE ONE: allowing Original Borrower to transfer the Mortgaged Property to Borrower and allowing Borrower to assume the Loan OR permitting the transfer of ownership interests in Borrower] (“Transfer”), Lender has required that Borrower provide this Certificate.
C.
Capitalized terms used in this Certificate and not otherwise defined in this Certificate have the meanings given to those terms in the Security Instrument.
AGREEMENT
In addition to all other representations, warranties and covenants made by Borrower in connection with the Transfer, and in order to induce Lender to agree to the Transfer, Borrower represents, warrants, and covenants to Lender, its successors, transferees, and assigns as follows:
1.
Review of Documents. Borrower has reviewed each of the following:
(a)
The Note.
(b)
The Security Instrument.
(c)
The transfer approval dated _____________ issued by [Insert name of Servicer] (as it may have subsequently been modified, amended or extended, the “Transfer Approval”).
(d)
All other documents executed by [CHOOSE ONE:  Original Borrower OR Borrower] and any original or new guarantor, if any, in connection with the Loan or the Transfer (the Note, Security Instrument, Transfer Approval and other documents executed in connection with the Loan or the Transfer are collectively referred to as the “Loan Documents”).
2.
Compliance with Applicable Laws and Regulations. To the best of Borrower’s knowledge after due inquiry and investigation, each of the following is true:

(a)
All improvements to the Mortgaged Property and the use of the Mortgaged Property comply with all applicable statutes, rules, and regulations, including all applicable statutes, rules, and regulations pertaining to requirements for equal opportunity, anti-discrimination, fair housing, environmental protection, zoning, and land use (“legal, non-conforming” status with respect to uses or structures will be considered to comply with zoning and land use requirements for the purposes of this representation).

(b)
All improvements on the Mortgaged Property comply with applicable health, fire, and building codes.

(c)
There is no evidence of any illegal activities relating to controlled substances on the Mortgaged Property.
3.
Condition of Mortgaged Property. Except as Borrower may have disclosed to Lender in connection with the issuance of the Transfer Approval, the Mortgaged Property has not been damaged by fire, water, wind, or other cause of loss, or any previous damage to the Mortgaged Property has been fully restored.
4.
No Insolvency or Judgment.
(a)
For the purposes of this Certificate, “Borrower Principal” means any of the following:

(i)
Any general partner of Borrower (if Borrower is a partnership).
(ii)
Any manager or managing member of Borrower (if Borrower is a limited liability company).
(iii)
Any person or entity (limited partner, member, or shareholder) with a collective direct or indirect equity interest in Borrower equal to or greater than 25%.

(iv)
Any guarantor of all or any portion of the Loan or of any obligations of Borrower under the Loan Documents.
(b)
No Borrower or Borrower Principal is (i) the subject of or a party to (other than as a creditor) any completed or pending bankruptcy, reorganization, or insolvency proceeding, or (ii) the subject of any judgment unsatisfied of record or docketed in any court of the state in which the Mortgaged Property is located or in any court located in the United States.
(c)
Borrower is not presently insolvent, and the Transfer will not render Borrower insolvent. As used in this Certificate, the term “insolvent” means that the sum total of all of an entity’s liabilities (whether secured or unsecured, contingent or fixed, or liquidated or unliquidated) is in excess of the value of all such entity’s non-exempt assets, i.e., all of the assets of the entity that are available to satisfy claims of creditors.
5.
No Condemnation. No part of the Mortgaged Property has been taken in condemnation or other like proceeding, and, to the best of Borrower’s knowledge after due inquiry and investigation, no such proceeding is pending or threatened for the partial or total condemnation or other taking of the Mortgaged Property.
6.
No Labor or Materialmen’s Claims. All parties furnishing labor and materials for which a lien or claim of lien may be filed against the Mortgaged Property have been paid in full and, except for such liens or claims insured against by the policy of title insurance issued in connection with the Loan, there are no mechanics’, laborers’, or materialmen’s liens or claims outstanding for work, labor, or materials affecting the Mortgaged Property, whether prior to, equal with or subordinate to the lien of the Security Instrument. If any such lien or claim nevertheless subsequently appears of record, Borrower will cause it be discharged of record or otherwise remedied to Lender’s satisfaction within 60 days from the date of creation.
7.
No Other Interests. No person, party, firm, or corporation has (a) any possessory interest in the Mortgaged Property or right to occupy the same except under and pursuant to the provisions of existing leases by and between tenants and Borrower (a form of residential lease having been previously provided to Lender together with the material terms of any and all non-residential leases at the Mortgaged Property), or (b) an option to purchase the Mortgaged Property or an interest in the Mortgaged Property, except as has been disclosed to and approved in writing by Lender.
8.
No Fraudulent Transfer or Preference. No Borrower or Borrower Principal (a) has made, or is making in connection with and as security for the Loan or the Transfer, a transfer of an interest in property of the Borrower or Borrower Principal to or for the benefit of Lender or otherwise as security for any of the obligations under the Loan Documents which is or could constitute a voidable preference under federal bankruptcy, state insolvency, or similar applicable creditors’ rights laws, or (b) has made, or is making in connection with the Loan or the Transfer, a transfer (including any transfer to or for the benefit of an insider under an employment contract) of an interest of the Borrower or Borrower Principal in property, or has incurred, or is incurring in connection with the Transfer, any obligation (including any obligation to or for the benefit of an insider under an employment contract) within two years of the date of this Certificate which, in either case is or could constitute a fraudulent transfer under federal bankruptcy, state insolvency, or similar applicable creditors’ rights laws. 
9.
Taxes Paid. Borrower has filed all federal, state, county, and municipal tax returns required to have been filed by Borrower, and has paid all taxes which have become due pursuant to such returns or to any notice of assessment received by Borrower, and Borrower has no knowledge of any basis for additional assessment with respect to such taxes. To the best of Borrower’s knowledge after due inquiry and investigation, there are not presently pending any special assessments against the Mortgaged Property or any part of the Mortgaged Property.
10.
No Change in Facts or Circumstances.
(a)
All information in the application for the Transfer submitted to Lender, including all financial statements for the Mortgaged Property, any Borrower, or Borrower Principal; rent schedules; reports; certificates; and any other documents submitted in connection with the application (collectively, the “Transfer Application”) is complete and accurate in all material respects as of the date such information was submitted to Lender.
(b)
There has been no material adverse change since the Transfer Application was submitted to Lender in any fact or circumstance that would make any information submitted as part of the Transfer Application incomplete or inaccurate.

(c)
There has been no material adverse change in the financial condition of any Borrower or Borrower Principal between the date of this Certificate and the respective dates of the financial statements which were furnished to Lender relating to that Borrower or Borrower Principal.
(d)
There has been no material adverse change in the occupancy of the Mortgaged Property, or the business, financial condition, or results of operations of Borrower, the Mortgaged Property, or to the best of Borrower’s knowledge, any non-residential tenant of the Mortgaged Property between the date of the Transfer Approval and the date of this Certificate.

11.
Financial Statement. The financial statements of each Borrower or Borrower Principal furnished to Lender in connection with the Borrower’s application for the Transfer reflect in each case a positive net worth as of the date of the applicable financial statement.
12.
Working Capital. Following the Transfer, Borrower intends to have sufficient working capital, including cash flow from the Mortgaged Property or other sources, not only to adequately maintain the Mortgaged Property, but also to pay all of Borrower’s outstanding debts as they come due (other than the balloon payment due upon the maturity of the Loan). Lender acknowledges that no members or partners of any Borrower or Borrower Principal will be obligated to contribute equity to Borrower for purposes of providing working capital to maintain the Mortgaged Property or to pay Borrower’s outstanding debts except as may otherwise be required under their organizational documents.
13.
No Material Change. There has been no material adverse change in the occupancy of the Mortgaged Property, or the business, financial condition, or results of operations of Borrower, the Mortgaged Property, or to the best of Borrower’s knowledge, any non-residential tenant of the Mortgaged Property from the date of the Transfer Approval.
14.
Purpose of Loan and/or Transfer. Check as many as are applicable:
[ _ ]
Transfer of any General Partner Interest:  All of the consideration given or received or to be given or received in connection with the Transfer of the interest in the Borrower has been fully disclosed to Lender.
[ _ ]
Transfer of more than 25% of any ownership interest (other than General Partner Interest) in the Borrower:  All of the consideration given or received or to be given or received in connection with the Transfer of the interest in the Borrower has been fully disclosed to Lender.
[ _ ]
Transfer of ownership interest in the Mortgaged Property:  All of the consideration given or received or to be given or received in connection with the Transfer of the ownership interest in the Mortgaged Property has been fully disclosed to Lender.
[ _ ]
Cross-Collateralized/Cross-Default Loan Pool:  The Loan is part of a cross-collateralized/cross-defaulted pool of loans described as follows (check all that are appropriate):
____
being simultaneously made to Borrower and/or Borrower’s Affiliates
____
made previously by Borrower and/or Borrower’s Affiliates
The intended use of any cash received by Borrower from Lender, to the extent applicable, in connection with the Loan and the other loans comprising the cross-collateralized/cross-defaulted loan pool has been fully disclosed to Lender.
15.
Ratification. Borrower covenants that it will, promptly upon the request of Lender, ratify and affirm this Certificate in writing, as of such date or dates as Lender will specify; provided that, to the extent any such ratification or affirmation requires that Borrower recertify facts in existence as of a date other than the date of this Certificate, such ratification and affirmation may include such exceptions as may be necessary to reflect the facts in existence as of the date of such ratification and affirmation.
16.
Survival. The representations, warranties, and covenants set forth in this Certificate will survive the Transfer and the delivery of all associated documents to Lender.
17.
Other Certificates. This Certificate is given to induce Lender to consent to the Transfer and is in addition to, and may be relied upon by Lender in conjunction with, any other documentation and certificates that Borrower or any principal of Borrower may have delivered in connection with the Borrower’s application for approval of the Transfer.
18.
Attached Exhibit. The following Exhibit, if marked with an “X”, is attached to this Certificate:

|__|
Exhibit A
Modifications to Certificate
IN WITNESS WHEREOF, Borrower has executed this Certificate as of the date first above written.

BORROWER:

_________________________________, 
a _______________________________

By:
___________________________
Name:
Title:

EXHIBIT A

MODIFICATIONS TO CERTIFICATE

The following modifications are made to the text of the Certificate which precedes this Exhibit:
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Assumption or Transfer of Interest – Pre-Loan Agreement Forms
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