
Freddie Mac Loan Number: __________________
Property Name: ____________________________
BUY-SELL TRANSFER AND/OR PREFERRED EQUITY ANALYSIS

(Revised 8-16-2016)
TO:

[Seller] and Freddie Mac

FROM:
[Seller's Counsel – name of responsible attorney and law firm]
DATE:

_______________

RE:

Borrower:

_____________________ 

Property Address: 
_____________________ (“Property”)

In connection with the proposed Freddie Mac loan (“Loan”) to be made to Borrower, Borrower has requested inclusion of the “Rider to Multifamily Freddie Mac Loan and Security Agreement – Buy-Sell Transfer” (“Buy-Sell Transfer Rider”) and/or has requested that Lender allow the “Equity Investor” (defined below) to make a preferred equity contribution in the “Joint Venture” (defined below) (“Preferred Equity Contribution”) (either or both a “Borrower Request”). Freddie Mac requires completion of this Analysis for the purpose of evaluating the Borrower Request.
Freddie Mac also requires that an organizational chart reflecting the complete ownership structure of Borrower be provided with this Analysis (i.e., an organizational chart which shows both ownership and control of Borrower, all the way to the level of the Person with ultimate control of the Manager (defined below) and the Equity Investor (“Organizational Chart”).
Capitalized terms not otherwise defined in this Analysis are as defined in the Freddie Mac form Multifamily Loan and Security Agreement.
1. Joint Venture.  Name the entity (the “Joint Venture”) in which a right (the “Buy-Sell Right”) exists to a transfer of ownership interests or control pursuant to a limited partnership agreement, limited liability company agreement, operating agreement, buy-sell agreement, joint venture agreement, or other agreement (“Governing Agreement”) and/or in which the Equity Investor will make its Preferred Equity Contribution. 
Joint Venture: ______________________________________________
Relationship to Borrower: _____________________________________
2. Manager. Name the general partner/manager/managing member of the Joint Venture (“Manager”).

Manager: ___________________________________________________

3. Equity Investor.  Name the holder(s) of any Buy-Sell Right to replace Manager or if there is not a Buy-Sell Right the name of the Equity Investor.  ___________________________
4.
Funding of Equity Contribution.  
a.
If the entire common capital contribution (“Capital Contribution”) or Preferred Equity Contribution provided by Equity Investor will not be provided at or prior to the origination of the Loan, please describe how the funds will be provided.

__________________________________________________________________

b.
If a reserve for payment of Equity Investor’s return will be funded from the initial Preferred Equity Contribution, please describe.

__________________________________________________________________

For purposes of this Analysis, the Capital Contribution or Preferred Equity Contribution will each be referred to as the “Equity Contribution.”
5.
Return on Equity Contribution; Repayment.  The following attributes will be used by Lender to determine (i) if the Equity Contribution is “hard pay” or “partial hard pay” and (ii) the acceptable size of the Equity Contribution.  Indicate whether the following requirements are applicable or not applicable.  Please describe any attribute that is applicable.
a.
The return on the Equity Contribution must be paid at a set time interval regardless of whether or not there is sufficient Net Cash Flow, without provision for forgiveness or accrual. As used in this Analysis, “Net Cash Flow” means any cash available after payment of all operating expenses, including without limitation, the debt service on the Freddie Mac Loan, reserves, and the expenses of the Property including the property management fee. 
 FORMCHECKBOX 
  Applicable; Describe __________________________________________ 
   
 FORMCHECKBOX 
  Not Applicable 
b.
The return on the Equity Contribution must be paid at a set time interval when the debt coverage ratio exceeds 1. __:1.  (If this characteristic is applicable, please specify the triggering debt coverage ratio.)
 FORMCHECKBOX 
  Applicable; Triggering debt coverage ratio _______________________ 
 
  FORMCHECKBOX 
 Not Applicable

c.
The return on the Equity Contribution is composed of multiple components.

 FORMCHECKBOX 
  Applicable; Describe: current return ______ deferred return_______  

   
 FORMCHECKBOX 
  Not Applicable 

d.
If available Net Cash Flow is not sufficient to pay the deferred return, the deferred return is added to the basis.

 FORMCHECKBOX 
  Applicable: Describe: __________________________________________ 
   
 FORMCHECKBOX 
  Not Applicable
e.
The return on the Equity Contribution changes over the term of the investment.

 FORMCHECKBOX 
  Applicable; Describe: ___________________________________________
 FORMCHECKBOX 
  Not Applicable 

f.
Without the consent of Manager, Equity Investor may compel a sale of the Property based on non-payment of the return on the Equity Contribution or the failure to pay back the Equity Contribution by a set date.

 FORMCHECKBOX 
  Applicable; Describe: ________________________________________ 

  FORMCHECKBOX 
  Not Applicable 
g.
There are other non-standard features with regard to the return on the Equity Contribution.


 FORMCHECKBOX 
  Applicable; Describe: _________________________________________ 
   
 FORMCHECKBOX 
  Not Applicable
6.
Requirements.  Indicate whether the following requirements are satisfied, not satisfied or are not applicable.  For any requirement not satisfied, please specify in what respect the requirement is not satisfied and provide your analysis and recommendations as to whether Lender should agree to accept such noncompliance.  Unless indicated otherwise, it is presumed that responses are based on the provisions of the Governing Agreement.

a.
There is no requirement or provision for collateral to secure the return on the Equity Contribution, including but not limited to (a) any pledge of the direct or indirect ownership interests in Borrower or in any Designated Entity for Transfers that is not permitted under the terms of the Freddie Mac Loan Agreement, and (b) any assignment as collateral of any portion of the Net Cash Flow or operating reserves to which Manager would otherwise be entitled. 
 FORMCHECKBOX 
  Satisfied (i.e., there is a pledge of ownership interests but such Transfer is permitted under the terms of the Loan Agreement)

 FORMCHECKBOX 
  Not Satisfied; Describe collateral: ___________________________________

   FORMCHECKBOX 
  Not Applicable (i.e., there is no collateral)

b.
There is not an assignment of Net Cash Flow, including but not limited to, a Property level lock box or sweep of Net Cash Flow or any reserve fund (unless funded from the initial Equity Contribution or Net Cash Flow) for payment of the Equity Investor’s return. 
 FORMCHECKBOX 
  Satisfied (i.e., there is a reserve fund but it is funded from the initial Equity Contribution or from Net Cash Flow) 
   
 FORMCHECKBOX 
  Not Satisfied; Describe: ___________________________________________

   FORMCHECKBOX 
  Not Applicable (i.e., there is no assignment of Net Cash Flow)

c.
If there is a guaranty or indemnification of Equity Investor issued by a guarantor for the Freddie Mac Loan (“Guarantor”) in connection with the Equity Contribution then such guaranty or indemnification is expressly subordinate to Guarantor’s obligations to Lender. 
 FORMCHECKBOX 
  Satisfied (i.e., there is such a guaranty and/or indemnification but the guaranty is expressly subordinate)     
 FORMCHECKBOX 
  Not Satisfied  
 FORMCHECKBOX 
  Not Applicable (i.e., there is no such guaranty or indemnification)    
d.
If there is a guaranty or indemnification issued by Guarantor in connection with the Equity Contribution, then it is limited to (a) non-recourse carve-outs that are substantively similar to those contained in the form of Guaranty published on FreddieMac.com, and/or (b) the following additional carve-outs, as long as the liability of Guarantor under such additional carve-outs is limited to loss or damage: 

(i)
Failure to provide notice to Equity Investor of any notice from Lender.

(ii)
Failure to obtain Equity Investor’s consent to a sale of the Property, further encumbrance of the Property, modification of the Freddie Mac Loan Documents, modification of the operating agreement or transfer of an interest in the Joint Venture.
(iii)
Any “for cause” Trigger Event listed in Section 7.
 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: ________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., there is no such guaranty or indemnification)   

e.
Equity Investor will not require that Lender modify the Freddie Mac Loan Documents to allow Equity Investor to limit or delay Lender’s remedies against Borrower in any respect. 

 FORMCHECKBOX 
  Satisfied    
  FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

f.
Equity Investor will not require that Lender agree to enter into an intercreditor agreement, subordination agreement, or any other agreement with Equity Investor relating to the Equity Contribution. 

 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

g.
The Equity Contribution does not capitalize (directly or indirectly) any entity other than Borrower.

 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: __________________________________________

h.
The Governing Agreement contains a provision that prohibits modifying any of the terms of such Governing Agreement regarding increasing the payment of the return on the Equity Contribution, setting a redemption date, or changing the type of return on the Equity Contribution without the prior written consent of Lender. 

 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

i.
The Equity Investor may make protective advances only for payment of the monthly payment due under the Loan.

 FORMCHECKBOX 
  Satisfied (i.e., the Equity Investor can make protective advances only for debt service payments for the Loan.)

 FORMCHECKBOX 
  Not Satisfied; Describe: __________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., the Equity Investor cannot make protective advances.)

j.
The Joint Venture is not a partner/member in any other entity except for Borrower affiliates that have loans which are cross collateralized with the Loan.

 FORMCHECKBOX 
  Satisfied (i.e., the Joint Venture is a partner in Borrower affiliates and the loans are cross-collateralized with the Loan)    
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., the Joint Venture is not a partner in any other entity)
k.
For loans of 5 years or less, the Equity Contribution has a set redemption date by which it must be repaid in full but such redemption date falls more than 1 year after the maturity date of the Freddie Mac Loan. 
 FORMCHECKBOX 
  Satisfied (i.e., the redemption date is more than 1 year after the maturity date)    
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., there is not a redemption date)
 FORMCHECKBOX 
  Not Applicable (i.e., the loan is not 5 years or less)
l.
For loans of more than 5 years, the Equity Contribution has a set redemption date by which it must be repaid in full but such redemption date does not fall within the first two years of the loan term, within the last two years of the loan term or 1 year or less after the maturity date of the Freddie Mac Loan. 
 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., there is not a redemption date)
 FORMCHECKBOX 
  Not Applicable (i.e., the loan does not have a term of more than 5 years)

m. 
Equity Investor may not exercise its right to require the transfer of the interests of Manager to Equity Investor or the exercise of any other right of the Equity Investor such as the right to compel a forced sale (“Equity Investor Rights”) based on the Property’s failure to achieve specific, quantified economic property performance measures including, but not limited to, occupancy, net operating income, debt service coverage. 

 FORMCHECKBOX 
  Satisfied     
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

7.
Standard Trigger Events.  For purposes of this Analysis, if the Governing Agreement contains any provisions that would permit the transfer of the interests of Manager to Equity Investor or the exercise of any Equity Investor Rights, they will be referred to in this Analysis as “Trigger Events.”  

For purposes of this Analysis, Freddie Mac recognizes the following actions or events as “Standard Trigger Events”:
· There is gross negligence or willful misconduct by Manager.
· Manager or a key person in Manager (“Key Person”) commits fraud.
· There is a default by a Manager affiliate under the property management agreement.
· There is a loss of a Key Person. 
· Manager fails to make a capital contribution required by the Governing Agreement.
· Manager fails to comply with an approved budget, operating plan or other required administrative protocol.

· Manager fails to comply with the “major decision” provisions in the Governing Agreement which require Equity Investor’s approval.
· Any legal proceeding is instituted against Manager.
· Manager filing for bankruptcy or other creditor’s rights protection.
· Manager fails to apply rents to the ordinary and necessary expenses of operating the Property and related debt service.
· Manager makes any representation or warranty to Equity Investor which is materially false or misleading as of the date on which such representation or warranty is made.
· A Key Person is convicted of a felony.
· There is a material default under the Loan documents which remains uncured beyond the applicable cure period and which, if left uncured, could cause the Loan to be accelerated.
· Manager fails to cause a distribution of amounts due and payable to Equity Investor in accordance with the Governing Agreement, provided there is available cash, after payment of debt service, reserves and all operating expenses, to make such distribution.
The above Standard Trigger Events must nonetheless be reviewed to determine if any features exist which would render them non-standard and require an Analysis in accordance with the sections below.

8.
Non-standard Trigger Events
a.
No Trigger Event can occur as a result of an act or omission of any party other than Borrower or Manager (i.e. the Equity Contribution is not cross collateralized or cross-defaulted with an equity contribution to any other property).

 FORMCHECKBOX 
  Satisfied    
  FORMCHECKBOX 
  Not Satisfied; Describe: __________________________________________

b.
Equity Investor may not assume the interests of Manager or extinguish Manager’s ownership interest in the Property without purchasing Manager’s share.

 FORMCHECKBOX 
  Satisfied 
   
 FORMCHECKBOX 
  Not Satisfied; Describe: ___________________________________________
 FORMCHECKBOX 
  Not Applicable (i.e., Equity Investor does not have the right to assume the interests of Manager.)
c.
Equity Investor may not exercise its Equity Investor Rights based on the failure of a property owned by an affiliate of Borrower to achieve specific, quantified economic property performance measures including, but not limited to, occupancy, net operating income, debt service coverage. 

 FORMCHECKBOX 
  Satisfied (i.e., the Equity Investor can exercise its rights because of an event such as fraud at another property but cannot exercise its rights because of failure to achieve an economic performance measure at another property) 

 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., the Equity Investor cannot exercise its rights based on the performance of any other property)
d.
There are not any other Non-standard Trigger Events.

 FORMCHECKBOX 
  Satisfied   
 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

 FORMCHECKBOX 
  Not Applicable (i.e., there are not any Non-standard Trigger Events.)
e.
The Loan is not a Lease-Up, Value Add or Moderate Rehab product.
 FORMCHECKBOX 
  Satisfied    

 FORMCHECKBOX 
  Not Satisfied; Describe: _________________________________________

9.
Organizational Chart.
Attached at Exhibit A is the Organizational Chart.
10.
Financial Terms.  Attached as Exhibit B is the Preferred Equity Summary.  The Preferred Equity Summary must be completed by the Borrower or its counsel only if the Equity Investor will make a Preferred Equity Contribution.  If the Equity Provider will make an equity contribution that is common equity (also known as “soft pay” preferred equity) then the Borrower is not required to complete Exhibit B.  If the Borrower does not complete the Preferred Equity Summary and Freddie Mac later determines that the equity contribution is a Preferred Equity Contribution, then Freddie Mac will require that the Borrower complete Exhibit B.
Note:  
Freddie Mac requires that all aspects of the Preferred Equity Contribution, including, without limitation, its legal and financial features, must be acceptable to Freddie Mac in its sole discretion. This may require Freddie Mac to underwrite Equity Investor and the chain of ownership leading to the Person who would have ultimate control of Borrower if the rights granted within the Buy-Sell Transfer Rider are exercised. In connection with any approval of the Preferred Equity Contribution, Freddie Mac may require its then-current form of Buy-Sell Transfer Rider with such changes as Freddie Mac deems appropriate in its sole discretion.  

EXHIBIT A

ORGANIZATIONAL CHART
EXHIBIT B

PREFERRED EQUITY CONTRIBUTION SUMMARY
(Revised 8-16-2016)

Instructions:  This form is  to be completed by Borrower or Borrower’s counsel, and attached as an Exhibit to the Commitment/ERLA.

1.
Name of Equity Investor: _______________________

2.
Percent ownership interest of Equity Investor: ___%


3.
Name of entity in which the Preferred Equity Contribution will be made: ___________________________________________

4.
Summary of the financial terms relating to the Preferred Equity Contribution:   

(a)
amount of the Preferred Equity Contribution: ________

(b)
amount of Preferred Equity Contribution contributed at closing: ________

(c)
initial rate of the preferred return on the Preferred Equity Contribution:  ________

(d)
deferred rate of the preferred return on the Preferred Equity Contribution, if rate changes: ________

(e) 
amount and terms of any additional fees: _____________________

(f)
additional return paid if there is a failure to comply with the terms of the Preferred Equity Contribution: ________

(g)
any other amounts payable to the Equity Investor or any affiliate in connection with the Preferred Equity Contribution: ________

(h)
any other material financial terms: __________________________

5. 
Maximum combined Freddie Mac Loan and Preferred Equity Contribution to value ratio: ______

6.
Maximum combined Freddie Mac Loan and Preferred Equity Contribution to cost ratio (if applicable): ________

7.
Minimum combined Freddie Mac Loan and Preferred Equity Contribution debt service coverage ratio: ________

8.
Redemption Date or date of required forced sale (if applicable): ________________________________

9.
Name of guarantor of Preferred Equity Contribution (“Preferred Equity Guarantor”):
 _____________________________

10.
Relationship of Preferred Equity Guarantor to proposed Freddie Mac Guarantor: ____________________________________________________________

10.
Any other material term relating to the Preferred Equity Contribution not otherwise discussed above: ______________________________________________ 
This Preferred Equity Contribution Summary (“Summary”) will be attached to the Commitment or Early Rate Lock Application.  Any changes to the Preferred Equity Contribution must be reflected in a revised Summary and submitted to Freddie Mac prior to rate lock.


Completed by:  _____________________________


Date: _____________________________________
Buy-Sell Transfer and/or Preferred Equity Analysis
Buy-Sell Transfer and/or Preferred Equity Analysis
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