Freddie Mac Loan Number:  

Property Name:  


CASH MANAGEMENT AGREEMENT – SENIORS HOUSING
(Revised 3-1-2014)
THIS CASH MANAGEMENT AGREEMENT (“Agreement”) is entered into effective as of _____________  __, 20__, by and among ________________________, having an address at ____________________ (“Borrower”), ___________________________, having an address at _____________________ (“Operator”), ___________________________, having an address at ______________(“Manager”), and _______________________________, having an address at ____________________________ (together with its successors and assigns, “Lender”).

RECITALS

A.
Lender has agreed to make and Borrower has agreed to accept a loan (“Loan”) in the amount of $______________, which is to be evidenced by a Multifamily Note (“Note”) dated the same date as this Agreement and secured by, among other things, a [Mortgage] [Deed of Trust] [Deed to Secure Debt], Assignment of Rents and Security Agreement dated the same date as this Agreement (“Security Instrument”) encumbering the Land and the Improvements (as defined in the Security Instrument), the terms of which Loan are further set forth in a Multifamily Loan and Security Agreement (“Loan Agreement”) dated the same date as this Agreement.

B.
The Security Instrument grants to Lender, among other things, a first lien on the Mortgaged Property described in the Security Instrument (“Property”) and an assignment of all Rents arising with respect to the Property.


[INSERT RECITAL(S) BELOW, IF APPLICABLE]
__.
Borrower and Operator have entered into a [INSERT NAME OF OPERATING LEASE], dated _________, 20____ (“Operating Lease”), for the lease and operation of the Property.
__.
Borrower, Operator and Lender have entered into a Security, Assignment and Subordination Agreement for Operating Lease and Assignment of Leases and Rents and Fixture Filing with respect to the Operating Lease (“SASA”).
__.
Borrower, Operator and Lender have entered into a Subordination, Non-Disturbance and Attornment Agreement (Unrelated Operator) with respect to the Operating Lease (“SNDA”).

[END OF OPTIONAL RECITALS; INCLUDE THE FOLLOWING RECITALS FOR ALL LOANS AND NUMBER AS APPROPRIATE]
__.
[Borrower OR Operator] and Manager have entered into a management agreement with respect to the Property, dated as of ______________, 20__, pursuant to which Manager has agreed to manage the Property.

__.
Pursuant to the terms of a Clearing Account Agreement dated the same date as this Agreement, made by and among Borrower, Lender, and Clearing Bank (as defined below), Borrower has established with Clearing Bank the Clearing Account (as defined below).

__.
As a condition of making the Loan, Borrower [ADD IF APPLICABLE: , Operator] and Manager have agreed that Borrower and/or [ADD IF APPLICABLE:  Operator and/or] Manager must at all times during the term of the Loan deposit all Receipts (as defined below) into the Clearing Account.

AGREEMENT

NOW, THEREFORE, for and in consideration of the Loan, the mutual promises and covenants contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound, the parties agree as follows:

1.
Defined Terms. The following terms used in this Agreement will have the meanings set forth below in this Section 1. Any term in this Agreement not defined in this Section 1 will have the meaning assigned to it in the Loan Agreement.


“ACH System” means the automated clearinghouse system.

“Available Funds” means funds on deposit in the Clearing Account reasonably determined by the Clearing Bank to constitute available funds, by reference to Regulation CC of the Board of Governors of the Federal Reserve System, as amended and interpreted.

“Borrower’s Account” means one or more accounts designated in writing by Borrower.

“Borrower Federal Tax ID Number” means the federal tax identification number of Borrower, which number is _________.
“Business Day” means any day other than a Saturday, a Sunday or any other day on which Lender or the national banking associations are not open for business.

“Clearing Account” means the account established pursuant to the Clearing Account Agreement into which the Borrower or [ADD IF APPLICABLE: Operator or]Manager must deposit all Receipts received by it with respect to the Property pursuant to the terms of this Agreement. The Clearing Bank will disburse the funds in the Clearing Account in accordance with the terms of the Clearing Account Agreement.

“Clearing Account Agreement” means the agreement by and among Borrower, Lender and the Clearing Bank.
“Clearing Bank” means the bank named in the Clearing Account Agreement and any successors and permitted assigns.
“Daily Borrower Sweep” means a transfer by wire transfer or via the ACH System to Borrower’s Account on every Business Day of each week.

“Deposit Account” means the account established or to be established by Lender or Designee and described in Section 4.

“Designee” means the loan servicer or other agent of Lender designated by and acting for the benefit of, Lender. Lender will provide Notice of such designation to Borrower [, Operator] and Manager.

“Eligible Account” means an identifiable account which is separate from all other funds held by the holding institution that is either (i) an account or accounts maintained with a federal or state-chartered depository institution or trust company which complies with the definition of Eligible Institution, or (ii) a segregated trust account or accounts maintained with the corporate trust department of a federal or state-chartered depository institution or trust company acting in its fiduciary capacity which, in the case of a state-chartered depository institution or trust company is subject to regulations substantially similar to 12 C.F.R. §9.10(b), having in either case a combined capital and surplus of at least $50,000,000 and subject to supervision or examination by federal and state authority. An Eligible Account will not be evidenced by a certificate of deposit, passbook or other instrument.

“Eligible Institution” means a federal or state-chartered depository institution or trust company insured by the Federal Deposit Insurance Corporation, the short term unsecured debt obligations or commercial paper of which are rated at least A-3 by Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., P-3 by Moody’s Investors Service, Inc., and F-3 by Fitch, Inc. in the case of accounts in which funds are held for 30 days or less or, in the case of letters of credit or accounts in which funds are held for more than 30 days, the long term unsecured debt obligations of which are rated at least “A” by Fitch, Inc. and Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., and “A2” by Moody’s Investors Service, Inc. If at any time an Eligible Institution does not meet the required rating, the Eligible Account must be moved within 30 days of such event to an appropriately rated Eligible Institution.

“Event of Default” will have the meaning given to that term in the Loan Agreement.

“Lender Sweep Period” means any period which commences upon the occurrence of an Event of Default and continues until such time, if any, as (i) Lender has, in its sole and absolute discretion, waived in writing the Event of Default giving rise to such Lender Sweep Period, or (ii) Borrower has tendered a cure of the Event of Default giving rise to such Lender Sweep Period and Lender has, in its sole and absolute discretion, accepted such cure.
“Loan Documents” means the Note, the Security Instrument, the Loan Agreement, this Agreement, the Clearing Account Agreement, [ADD IF APPLICABLE: the SASA, OR the SNDA,] all guaranties, all indemnity agreements, all collateral agreements, O&M Programs, and any other documents now or in the future executed by Borrower, [ADD IF APPLICABLE: , Operator,] any guarantor or any other person in connection with the Loan, as such documents may be amended.


“Notice of Commencement of Lender Sweep Period” means a Notice provided to Clearing Bank by Lender that a Lender Sweep Period has commenced.
“Notice of Termination of Lender Sweep Period” means a Notice provided to Clearing Bank by Lender that a Lender Sweep Period has terminated.

“Obligations” means any and all debt, liabilities and obligations of Borrower to Lender pursuant to or in connection with the Loan, including the indebtedness evidenced by the Note and any and all debt, liabilities and obligations of Borrower under the Loan Documents.
“Property Jurisdiction” means the jurisdiction in which the Property is located.

“Receipts” means any Rents and any other income received by Borrower [ADD IF APPLICABLE: or Operator] or Manager in connection with the Property.

“Rents” has the meaning given to that term in the Loan Agreement.

2.
Establishment of Deposit Account. Upon the commencement of a Lender Sweep Period, Lender or Designee, on behalf of Lender, will establish the Deposit Account into which all funds in the Clearing Account will, during the continuance of any Lender Sweep Period, be deposited on a periodic basis as set forth in the Clearing Account Agreement.
3.
Clearing Account.
(a)
The Clearing Account will be titled as follows:  [BORROWER’S NAME] CLEARING ACCOUNT, AS MORTGAGOR, FOR THE BENEFIT OF [LENDER’S NAME], AS MORTGAGEE. The Clearing Account will be maintained as an Eligible Account.
(b)
The Clearing Account will be assigned the Borrower Federal Tax ID Number.

(c)
Any Receipt from the Property received by Borrower or [ADD IF APPLICABLE: Operator or] Manager (i) will be deemed to be collateral for the Loan and will be held in trust for the benefit, and as the property, of Lender, and (ii) will not be commingled with any other funds or property of Borrower or [ADD IF APPLICABLE: Operator or] Manager.
(d)
Borrower and/or [ADD IF APPLICABLE: Operator and/or] Manager will deposit all Receipts into the Clearing Account within one Business Day of receipt.

(e)
In each month during the term of the Loan, beginning on the first Business Day after there are Available Funds in the Clearing Account, Clearing Bank will make a Daily Borrower Sweep of all Available Funds until Clearing Bank receives a Notice of Commencement of Lender Sweep Period.

(f)
Notwithstanding anything contained in Section 3(e) to the contrary, from and after the date on which Clearing Bank receives a Notice of Commencement of Lender Sweep Period, Clearing Bank will disburse all Available Funds on each Business Day to the Deposit Account designated in writing by Lender or Designee until such time as Clearing Bank has received a Notice of Termination of Lender Sweep Period.

(g)
Simultaneously with any transfer to the Deposit Account, Clearing Bank will send (or make available via electronic information reporting system) to [ADD IF APPLICABLE: Operator,] Manager, Lender, Designee and Borrower, via telecopy, a wire transfer or ACH System advice setting forth the amount transferred.

(h)
Upon Lender’s request, Borrower will provide a written statement to Lender itemizing any amounts deposited in the Clearing Account by Borrower or [ADD IF APPLICABLE: Operator or] Manager for the period covered by Lender’s request and such supporting documentation as Lender may reasonably require.
(i)
Borrower represents and warrants that there are no other accounts maintained by Borrower, [ADD IF APPLICABLE: Operator,] Manager, or any other Person into which revenues from the ownership and operation of the Property are deposited. So long as the Note is outstanding, Borrower, [ADD IF APPLICABLE: Operator,] Manager, or any other Person will not open any other such account for the deposit of Receipts. Borrower’s operating account will not be deemed an account into which Receipts are deposited.
4.
Deposit Account.

(a)
The Deposit Account will be titled in the name of “[DESIGNEE’S NAME], AS TRUSTEE FOR [LENDER’S NAME], FOR THE BENEFIT OF [BORROWER’S NAME].”
(b)
The Deposit Account will be assigned the Borrower Federal Tax ID Number.

(c)
The Deposit Account will, at all times during the term of this Agreement, be under the sole dominion and control of Lender in accordance with this Agreement.
(d)
Borrower acknowledges and agrees that (i) neither Borrower nor any other party claiming on behalf of, or through, Borrower will have any right, title or interest, whether express or implied, in the Deposit Account, and (ii) unless required by applicable law, Borrower will not be entitled to any interest on amounts held in the Deposit Account.

5.
Sole Dominion and Control of Clearing Account.
(a)
Borrower [ADD IF APPLICABLE: , Operator] and Manager acknowledge and agree that the Clearing Account is subject to the sole dominion, control and discretion of Lender, its Designee and Lender’s authorized agents or designees, including Clearing Bank, subject to the terms of this Agreement. Lender and its Designee will have the sole right to withdraw funds and neither Borrower [ADD IF APPLICABLE: , Operator] nor Manager will have any right to close such account or right of withdrawal with respect to the Clearing Account except with the prior written consent of Lender. Borrower will be entitled to request and receive any information about the Clearing Account that it may reasonably request.

(b)
Lender will have the sole right to control the disposition of funds in the Clearing Account, subject to the terms of this Agreement, without the further consent of Borrower [ADD IF APPLICABLE: , Operator] or Manager or any other person or entity.

6.
Disbursements from Deposit Account.
(a)
During a Lender Sweep Period, Lender will have the continuing exclusive right to withdraw and apply the funds in the Deposit Account to payment of any and all debts, liabilities and obligations of Borrower to Lender pursuant to or in connection with this Agreement, the Note, the Loan Agreement and the other Loan Documents, or to pay any expenses of the Property, in such order, proportion and priority as Lender may determine in its sole discretion.
(b)
Lender’s right to withdraw and apply funds in the Deposit Account will be in addition to all other rights and remedies provided to Lender under this Agreement, the Note, the Loan Agreement and the other Loan Documents and at law or in equity as a result of Borrower’s default.
(c)
If Lender applies funds in the Deposit Account to the payment of any debt, liability or obligation of Borrower to Lender, the application of funds from the Deposit Account will not be deemed Lender’s waiver or a cure of any default by Borrower.

7.
Termination of Agreement. This Agreement will terminate upon the repayment in full of the Loan in accordance with the terms and provisions of the Loan Documents.
8.
Funds as Security for the Loan.
(a)
As security for full payment of the Loan and timely performance of Borrower’s obligations under this Agreement, the Note, the Loan Agreement and the other Loan Documents, Borrower pledges, transfers and assigns to Lender, and grants to Lender a continuing security interest in and to the Clearing Account and all profits and proceeds thereof, which security interest is prior to all other liens.
(b)
Borrower agrees to execute, acknowledge, deliver, file or do, at its sole cost and expense, all other acts, assignments, notices, agreements or other instruments as Lender may reasonably require in order to perfect the foregoing security interest, pledge and assignment or otherwise to fully effectuate the rights granted to Lender by this Section. Other than in connection with the Loan, Borrower has not sold or otherwise conveyed the Clearing Account.
(c)
The Clearing Account constitutes a “deposit account” within the meaning of the Uniform Commercial Code of the Property Jurisdiction.

9.
Default. Borrower’s and/or [ADD IF APPLICABLE: Operator’s and/or] Manager’s failure to timely and fully perform its obligations under this Agreement will constitute a default under this Agreement and will constitute an automatic Event of Default under the Loan Documents.
10.
Fees and Expenses. Borrower will be, and will at all times remain, solely liable to Lender for all fees, charges, costs and expenses in connection with the Clearing Account, the Deposit Account, this Agreement and the enforcement of this Agreement, including the reasonable fees and expenses of legal counsel to Lender and Designee as needed to enforce, protect or preserve the rights and remedies of Lender and/or Designee under this Agreement.

11.
Miscellaneous.

(a)
All notices, demands, and other communications under or concerning this Agreement (any of the foregoing, a “Notice”) will be in writing. Each Notice will be deemed given on the earliest to occur of:  (i) the date when the Notice is received by the addressee; (ii) the first Business Day after the Notice is delivered to a recognized overnight courier service, with arrangements made for payment of charges for next Business Day delivery; or (iii) the third Business Day after the Notice is deposited in the United States mail with postage prepaid, certified mail, return receipt requested. Addresses for Notice are as follows:

	Address for Lender:
	______________________

______________________

______________________

Attention:  _____________


	
	

	With a copy to:
	______________________

______________________

______________________

Attention:  _____________


	
	

	Address for Borrower:
	______________________

______________________

______________________

Attention:  _____________


	
	

	With a copy to:
	______________________

______________________

______________________

Attention:  _____________


	Address for Operator:
	______________________

______________________

______________________

Attention:  _____________


	With a copy to:
	______________________

______________________

______________________

Attention:  _____________]


	
	

	Address for Manager:
	______________________

______________________

______________________

Attention:  _____________


	
	

	With a copy to:
	______________________

______________________

______________________

Attention:  _____________





(b)
Change of Notice Address. Any party to this Agreement may change the address to which Notices intended for it are to be directed by means of Notice given to the other party in accordance with this Section 11. Each party agrees that it will not refuse or reject delivery of any Notice given in accordance with this Section 11, that it will acknowledge, in writing, the receipt of any Notice upon request by the other party and that any Notice rejected or refused by it will be deemed for purposes of this Section 11 to have been received by the rejecting party on the date so refused or rejected, as conclusively established by the records of the U.S. Postal Service or the courier service.

(c)
Entire Agreement; Modification. This Agreement sets forth the entire agreement between the parties with respect to cash management and supersedes all prior discussions, representations, communications and agreements (oral and written) by and among the parties with respect to cash management. Neither this Agreement nor any terms of this Agreement will be waived, modified, supplemented or terminated in any manner whatsoever, except by a written instrument signed by all parties to this Agreement and then only to the extent expressly set forth in such writing.

(d)
Binding Effect; Joint and Several Obligations. The terms and provisions of this Agreement will be binding upon and inure to the benefit of the parties to this Agreement and their respective heirs, executors, legal representatives, successors, and permitted assigns, whether by voluntary action of the parties or by operation of law. The foregoing will not be construed, however, to permit assignments or transfers otherwise prohibited under the Note, the Loan Agreement or the other Loan Documents. If Borrower consists of more than one person or entity, each will be jointly and severally liable to perform Borrower’s obligations under this Agreement.

(e)
Duplicate Originals; Counterparts. This Agreement may be executed in any number of duplicate originals, and each duplicate original will be deemed to be an original. This Agreement (and each duplicate original) also may be executed in any number of counterparts, each of which will be deemed an original and all of which together will constitute a fully executed agreement even though all signatures do not appear on the same document.
(f)
Unenforceable Provisions. If any provision of this Agreement is found by competent judicial authority to be invalid or unenforceable, the other provisions of this Agreement that can be carried out without the invalid or unenforceable provision will not be affected, and such invalid or unenforceable provision will be ineffective only to the extent of such invalidity or unenforceability and otherwise construed to the greatest extent possible to accomplish fairly the purposes and intentions of the parties.

(g)
Ambiguity; Headings and Construction of Certain Terms. Neither this Agreement nor any uncertainty or ambiguity in this Agreement will be construed or resolved against Lender by virtue of the fact that such document has originated with Lender as drafter. This Agreement will be construed and interpreted according to the ordinary meaning of the words used so as to accomplish fairly the purposes and intentions of the parties. Words used in this Agreement may be used interchangeably in singular or plural form, and any pronoun will be deemed to cover all genders. Section headings are for convenience only and will not be used in interpretation of this Agreement. “Section” refers to the entire section and not to any particular subsection, paragraph or other subdivision. Reference to days for performance will mean calendar days unless Business Days are expressly indicated. References to the “Note,” the “Loan Agreement,” and the “other Loan Documents” will mean such original documents and all renewals, modifications and supplements to those documents.

(h)
Governing Law. THIS AGREEMENT WILL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE PROPERTY JURISDICTION (WITHOUT GIVING EFFECT TO ITS CONFLICTS OF LAW). JUDICIAL ACTIONS, SUITS OR PROCEEDINGS BROUGHT AGAINST ANY PARTY TO THIS AGREEMENT WITH RESPECT TO ITS OBLIGATIONS, LIABILITIES OR ANY OTHER MATTER UNDER OR ARISING OUT OF IN CONNECTION WITH THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED UNDER THIS AGREEMENT OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT RENDERED IN ANY SUCH PROCEEDINGS WILL BE BROUGHT IN THE FEDERAL COURT OF THE PROPERTY JURISDICTION AND WILL BE HEARD BY SUCH COURT SITTING WITHOUT A JURY.

12.
Attached Exhibits. The following Exhibit, if marked with an “X” in the space provided, is attached to this Agreement:

[MARK IF APPLICABLE]
|   |
Exhibit A
Modifications to Agreement 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in several counterparts (each of which will be deemed an original) as of the date first above written.

BORROWER:

______________________________
a _____________________________

By
:___________________________
Name: 
Title: 

LENDER:
______________________________
a _____________________________

By:
____________________________
Name: 
Title: 


OPERATOR:
______________________________
a _____________________________

By:
____________________________
Name: 
Title:
MANAGER:
______________________________
a _____________________________

By:
____________________________

Name: 
Title:
EXHIBIT A

MODIFICATIONS TO AGREEMENT

The following modifications are made to the text of the Agreement which precedes this Exhibit:

Cash Management Agreement – Seniors Housing
2
Cash Management Agreement – Seniors Housing
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