Freddie Mac Loan Number:  

Property Name:  

CLEARING ACCOUNT AGREEMENT-CME

Lender – Sole Access to Clearing Account
(Revised 2-15-2011)
THIS CLEARING ACCOUNT AGREEMENT (“Agreement”) is entered into this ______ day of _______________, 20__, by and among ______________________, having an address at ____________________________________________ (“Clearing Bank”), ____________________, having an address at _______________________________________ (“Borrower”), and _______________________________________, having an address at_______________________________ (together with its successors and assigns, “Lender”).
RECITALS
A.
Lender has agreed to make, and Borrower has agreed to accept a loan (the “Loan”) in the amount of $______________, which is to be evidenced by the Multifamily Note (“Note”) and secured by that certain [Mortgage] [Deed of Trust] [Deed to Secure Debt], Assignment of Rents and Security Agreement of even date herewith (“Security Instrument”) encumbering the Land and the Improvements (as defined in the Security Instrument).
B.
The Security Instrument grants to Lender, among other things, a first lien on the Mortgaged Property described in the Security Instrument (“Property”) and an assignment of all Rents arising with respect to the Property.
C.
As a condition of making the Loan, Lender is requiring that Borrower deposit all Receipts (as defined below) with a financial institution acceptable to Lender into an account designated by and established for the benefit of Lender, and Borrower and Lender desire to retain Clearing Bank to provide the services described herein.
NOW, THEREFORE, for and in consideration of the Loan, the mutual promises and covenants herein contained, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Lender, Clearing Bank and Borrower agree as follows:
1.
Defined Terms.  The following terms used in this Agreement will have the meanings set forth below in this Section 1.  Any term in this Agreement not defined in this Section 1 will have the meaning assigned to it in the Security Instrument.
“ACH System” means the automated clearinghouse system.
“Additional Sweep” means a transfer to Borrower’s Account by wire transfer or via the ACH System which transfer can occur one time each calendar month in addition to the Weekly Borrower Sweep.

“Available Funds” means funds on deposit in the Clearing Account reasonably determined by the Clearing Bank to constitute available funds, by reference to Regulation CC of the Board of Governors of the Federal Reserve System, as amended and interpreted from time to time.
“Borrower’s Account” means one or more accounts designated in writing by Borrower.
“Business Day” means any day other than a Saturday, a Sunday or any other day on which Lender or the national banking associations are not open for business.

“Cash Management Agreement” means that certain Cash Management Agreement of even date herewith by and among Borrower, Manager (as defined in the Cash Management Agreement) and Lender.
“Clearing Account” has the meaning specified in Section 2(a).

“Clearing Account Address” means the following address to which Borrower and/or Manager will pay all Receipts within 1 Business Day of receipt of such Receipts, all pursuant to this Agreement and the Cash Management Agreement:

_________________
_________________
“Daily Borrower Sweep” means a transfer by wire transfer or via the ACH System to Borrower’s Account on each and every Business Day of each week.
“Deposit Account” means the account established or to be established by Lender or Designee in accordance with the terms of the Cash Management Agreement into which all funds in the Clearing Account will be deposited as set forth in Section 4 of this Agreement.
“Designee” means loan servicer or other agent of Lender designated by and acting for the benefit of, Lender.  Lender will provide notice of such designation to Borrower and Clearing Bank.
“Eligible Account” means an identifiable account which is separate from all other funds held by the holding institution that is either (i) an account or accounts maintained with a federal or state-chartered depository institution or trust company which complies with the definition of Eligible Institution or (ii) a segregated trust account or accounts maintained with the corporate trust department of a federal or state chartered depository institution or trust company acting in its fiduciary capacity which, in the case of a state chartered depository institution or trust company is subject to regulations substantially similar to 12 C.F.R. §9.10(b), having in either case a combined capital and surplus of at least $50,000,000 and subject to supervision or examination by federal and state authority.  An Eligible Account will not be evidenced by a certificate of deposit, passbook or other instrument.
“Eligible Institution” means a federal or state chartered depository institution or trust company insured by the Federal Deposit Insurance Corporation, the short term unsecured debt obligations or commercial paper of which are rated at least A-3 by Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc. P-3 by Moody’s Investors Service, Inc. and F‑3 by Fitch, Inc. in the case of accounts in which funds are held for 30 days or less or, in the case of letters of credit or accounts in which funds are held for more than 30 days, the long term unsecured debt obligations of which are rated at least “A” by Fitch, Inc. and Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., and “A2” by Moody’s Investors Service, Inc.  If at any time an Eligible Institution does not meet the required rating, the Eligible Account must be moved within 30 days of such event to an appropriately rated Eligible Institution.
“Lender Sweep Period” means any period which commences upon the occurrence of an Event of Default and continues until such time, if any, as (A) Lender has, in its sole and absolute discretion, waived in writing the Event of Default giving rise to such Lender Sweep Period, or (B) Borrower has tendered a cure of the Event of Default giving rise to such Lender Sweep Period and Lender has, in its sole and absolute discretion, accepted such cure.
“Notice of Commencement of Lender Sweep Period” means a Notice provided to Clearing Bank by Lender that a Lender Sweep Period has commenced.
“Notice of Termination of Lender Sweep Period” means a Notice provided to Clearing Bank by Lender that a Lender Sweep Period has terminated.

“Obligations” means any and all debt, liabilities and obligations of Borrower to Lender pursuant to or in connection with the Loan, including without limitation, the indebtedness evidenced by the Note and any and all debt, liabilities and obligations of Borrower under the Loan Documents.
“Property Jurisdiction” means the laws of the jurisdiction in which the Property is located.
“Receipts” means any Rents and any other income received by Borrower or Manager in connection with the Property.
“Required Amount” means the amount necessary to pay principal, interest, taxes, insurance, replacement reserves and any required escrows for the current month ($______________) [COMPLETE WITH AMOUNT EQUAL TO DEBT SERVICE, AMOUNT REQUIRED TO PAY T&I (EVEN IF ESCROWS ARE NOT COLLECTED) AND REPLACEMENT RESERVES (EVEN IF NOT FUNDED)] 
“Weekly Borrower Sweep” means a transfer by wire transfer or via the ACH System to Borrower’s Account on the last Business Day of each week.
2.
Duties of Clearing Bank.
(a)
As a material inducement for Lender to make the Loan and in order to further secure the performance by Borrower of its Obligations, Clearing Bank has established and will maintain a collection account with account number ___________________ (the “Clearing Account”).  The Clearing Account will be entitled “[BORROWER’S NAME] Clearing Account, as Mortgagor, for the benefit of [LENDER’S NAME], as Mortgagee;” provided, that Lender will have the option to cause Clearing Bank to change the designation of such account in its sole discretion by giving notice to Borrower and Clearing Bank; provided further that such change will not otherwise modify the terms of this Agreement.  The Clearing Account will be assigned the federal tax identification number of Borrower.

(b)
Clearing Bank will receive and process any Receipts presented by Borrower, Manager or any of their respective agents pursuant to the Cash Management Agreement and will deposit all Receipts received by it with respect to the Property into the Clearing Account.

(c)
Clearing Bank will hold amounts deposited in the Clearing Account for the benefit of Lender and will designate such amounts on its books as being held for the benefit of Lender.
(d)
Borrower and Clearing Bank will maintain the Clearing Account as an Eligible Account.  The Clearing Account will constitute a “deposit account” within the meaning of the Uniform Commercial Code of the Property Jurisdiction.  Regardless of any provision of any other agreement, for purposes of the Uniform Commercial Code, the Property Jurisdiction will be deemed the jurisdiction of the Clearing Bank, as “bank” with respect to such “deposit account.”
(e)
Clearing Bank will immediately take any steps necessary for Clearing Bank to effectuate any transfer of funds to Lender or Designee pursuant to Section 4 of this Agreement and to provide data via the electronic data transfer system to Lender or Designee pursuant to Section 2(g) of this Agreement.

(f)
Clearing Bank will send monthly account statements to Borrower, or at Borrower’s discretion, Manager, itemizing activity with respect to the Clearing Account in accordance with Clearing Bank’s regular practices for providing account statements to its customers.
(g)
Upon request of Lender or Designee, Clearing Bank will (i) provide to Lender or Designee, as applicable, via the electronic data transfer system on a daily basis, information on Clearing Account balances, the aggregate amount of withdrawals from the Clearing Account and other similar information and (ii) Clearing Bank will advise Lender or Designee, as applicable, of the amount of Available Funds and will deliver to Lender or Designee, as applicable, a duplicate copy of all monthly account statements sent to Borrower and other information concerning the Clearing Account as Lender or Designee may reasonably request.
(h)
Items deposited with Clearing Bank that are returned for insufficient or uncollected funds will be re-deposited by Clearing Bank a second time.  Items returned unpaid the second time for whatever reason will be debited to the Clearing Account, as provided in Section 8, under advice and returned to Borrower.
3.
Sole Dominion and Control of Clearing Account.  Clearing Bank and Borrower each acknowledges and agrees that the Clearing Account is subject to the sole dominion, control and discretion of Lender and Designee and neither Borrower nor Manager will have any right to close such account or right of withdrawal with respect to such account except with the prior written consent of Lender.  Borrower will be entitled to request and receive any information about the Clearing Account that it may reasonably request from time to time.  
4.
Frequency of Transfer of Funds in Clearing Account.  Clearing Bank will transfer all Available Funds on deposit in the Clearing Account as follows:
(a)
Except as set forth in Section 4(b) or 4(c), if applicable, in each month during the term of the Loan, Clearing Bank will make a Weekly Borrower Sweep of all Available Funds until Clearing Bank receives a Notice of Commencement of Lender Sweep Period.  

[NOTE: BORROWER MAY ELECT SECTION 4(b) OR 4(c) OR NEITHER SECTION BUT NOT BOTH SECTIONS.  THE SAME ELECTION MUST BE MADE IN THE CASH MANAGEMENT AGREEMENT.] 

[CHECK THIS OPTION FOR ONE ADDITIONAL SWEEP PER MONTH TO OCCUR AFTER THE REQUIRED AMOUNT HAS BEEN DEPOSITED:]
(b)
In each month, beginning on the first Business Day after the day on which the aggregate of (i) the Available Funds and (ii) any funds that have been deposited into the Clearing Account in that month and transferred to Borrower’s Account equals or exceeds the Required Amount, then at Borrower’s option, Clearing Bank will make an Additional Sweep of all Available Funds.  If the box below is checked, then Borrower has elected to have Clearing Bank make an Additional Sweep of all Available Funds.  After Clearing Bank has made the Additional Sweep, Clearing Bank will make a Weekly Borrower Sweep as set forth in Section 4(a) until such time, if any, that the provisions of this Section 4(b) are again applicable.
[__] Borrower elects to have Clearing Bank make an Additional Sweep. Section 4(c) will not apply.
[CHECK THIS OPTION TO CONVERT TO DAILY SWEEPS FOR THE REMAINDER OF THE MONTH AFTER THE REQUIRED AMOUNT HAS BEEN DEPOSITED:]
(c)
In each month, beginning on the first Business Day after the day on which the aggregate of (i) the Available Funds and (ii) any funds that have been deposited into the Clearing Account in that month and transferred to Borrower’s Account equals or exceeds the Required Amount, then at Borrower’s option, Clearing Bank will make a Daily Borrower Sweep of all Available Funds.  If the box below is checked, then Borrower has elected to have Clearing Bank make a Daily Borrower Sweep.  If Borrower elects to have Clearing Bank make a Daily Borrower Sweep, Clearing Bank will continue to make a Daily Borrower Sweep of all Available Funds until and including the last day of the calendar month.  On the first day of the next calendar month Clearing Bank will begin making a Weekly Borrower Sweep until such time, if any, that the provisions of this Section 4(c) are again applicable.

[__] Borrower elects to have Clearing Bank make a Daily Borrower Sweep. Section 4(b) will not be applicable.
(d)
Whether during a Weekly Borrower Sweep described in Section 4(a), an Additional Sweep described in Section 4(b) or a Daily Borrower Sweep described in Section 4(c) and notwithstanding anything contained in Sections 4(a), (b) or (c) to the contrary, from and after the date on which Clearing Bank receives a Notice of Commencement of Lender Sweep Period, Clearing Bank will disburse all Available Funds on each Business Day to the Deposit Account designated in writing by Lender or Designee until such time as Clearing Bank has received a Notice of Termination of Lender Sweep Period.
(e)
Simultaneously with any transfer to the Deposit Account, Clearing Bank will send (or make available via the electronic data transfer system) to Manager, Lender, Designee and Borrower, via telecopy, a wire transfer or ACH System advice setting forth the amount transferred.
5.
Fees.
(a)
To compensate Clearing Bank for performing the services required hereunder, Borrower agrees to pay all such fees as charged by the Clearing Bank under this Agreement.  Borrower will be liable to Clearing Bank for the amount of any exchange, collection, processing, transfer, wire, postage or other out-of-pocket expenses incurred by Clearing Bank, as determined by Clearing Bank from time to time.

(b)
Clearing Bank will debit the Clearing Account by the amount of its fees on a monthly basis or will include its fees in an account analysis statement.  In the event that there are not sufficient collected funds in the Clearing Account to compensate Clearing Bank for such fees, Borrower authorizes Clearing Bank to debit any other account maintained by Borrower with Clearing Bank and in the event that there are not sufficient collected funds in any of Borrower’s other accounts, Borrower agrees upon demand to reimburse Clearing Banking for the amount of such fees.

(c)
Borrower agrees to pay Clearing Bank, upon demand, all costs and expenses, including reasonable attorneys’ fees and disbursements, including, but not limited to, any and all expenses incurred in any interpleader action, incurred by Clearing Bank in the preparation, negotiation and administration of this Agreement (including any amendments to this Agreement or additional instruments or agreements required under this Agreement).
6.
Termination.

(a)
Clearing Bank may resign from its obligations under this Agreement at any time after 30 days’ prior written notice to the other parties to this Agreement.  Upon such resignation, Borrower will designate a successor to Clearing Bank promptly after receipt of notice of resignation by Clearing Bank, which successor will be subject to the approval of Lender, and cause such designated successor promptly to assume the obligations of Clearing Bank hereunder.  It will be an Event of Default if a successor to Clearing Bank acceptable to Lender has not been designated or has not assumed the obligations of Clearing Bank prior to the effective date of Clearing Bank’s resignation.

(b)
Borrower may not unilaterally terminate this Agreement or close any of the accounts established pursuant to the terms of this Agreement.  Clearing Bank will not cause or permit any of such accounts to be closed unless it has received prior written notice from Lender.

(c)
Lender may terminate this Agreement at any time after 5 days’ prior written notice to the other parties to this Agreement.  Upon any termination of this Agreement in accordance with the terms of this Section 6, Clearing Bank will hold all funds in the Clearing Account until Clearing Bank receives instructions from Lender instructing Clearing Bank how to dispose of such funds.
7.
Warranties and Liabilities of the Clearing Bank.
(a)
Clearing Bank will make every reasonable effort to transfer all Available Funds referred to in Section 4 by the mutually agreed upon time but does not guarantee a specific delivery time.  Accordingly, Clearing Bank’s sole responsibility to Lender, Designee or any third party with respect to the time of delivery of such amounts and items will be to deliver such amounts and items as close to the mutually agreed upon time as may be reasonably practicable.

(b)
The parties agree that Clearing Bank will not be liable for damage or loss to any other party or to any other person for any delay or failure of performance arising out of the acts or omissions of any third parties, including, but not limited to, various communication services, courier services, the Federal Reserve System, any other bank or any third party who may be affected by funds transactions, fire, mechanical, computer or electrical failures or other unforeseen contingencies, strikes, or any similar or dissimilar cause beyond the reasonable control of the Clearing Bank.
8.
Set-off.  Clearing Bank waives any right to offset any claim against Borrower which it might have against any account maintained hereunder; provided, however, that Clearing Bank retains the right to (a) charge the Clearing Account for any of Clearing Bank’s charges, fees and expenses provided for herein for which Borrower is responsible as provided in Section 5 hereof and (b) charge the Clearing Account for all items deposited in and credited to the Clearing Account and subsequently returned unpaid or with respect to which Clearing Bank fails to receive final settlement.
9.
Matters Concerning Borrower and Manager.  
(a)
Borrower hereby pledges, transfers, assigns, and grants to Lender, as additional security for the payment and performance of the Note and the Obligations of Borrower, a first priority security interest in and to, and a general first lien upon, subject to Clearing Bank’s right to set-off with respect to the Clearing Bank’s fees and expenses as described in Section 8, (i) the Clearing Account and all of Borrower’s right, title and interest in and to all Receipts, cash, property, instruments or rights transferred to or deposited in the Clearing Account from time to time by Borrower or on behalf of Borrower in accordance with the provisions of this Agreement, (ii) all earnings, investments and securities held in the Clearing Account in accordance with this Agreement and (iii) any and all proceeds of the foregoing.  This Agreement and the pledge, assignment and grant of security interest made hereby will secure payment of all amounts payable by Borrower to Lender under the Note and the other Obligations of Borrower.  
(b)
Borrower acknowledges and agrees that Clearing Bank is acting at the direction of, and as the agent of, Lender in connection with the subject matter of this Agreement.  Borrower further agrees to execute, acknowledge, deliver, file or do at its sole cost and expense, all other acts, assignments, notices, agreements or other instruments as Lender may reasonably require in order to effectuate, assure, convey, secure, assign, transfer and convey unto Lender any of the rights granted by this section.
(c)
Borrower will provide Manager with a copy of this Agreement, as the same may be amended from time to time, and will cause Manager to abide by all of the terms and provisions hereof applicable to Borrower and/or Manager.
10.
Successors and Assigns; Assignments.  This Agreement will bind and inure to the benefit of and be enforceable by Clearing Bank, Borrower and Lender and their respective successors and permitted assigns.  Lender will have the right to assign or transfer its rights under this Agreement in connection with any assignment of the Loan and the Loan Documents.  Any assignee or transferee of Lender will be entitled to all the benefits afforded to Lender under this Agreement.  Borrower will not have the right to assign or transfer its rights or obligations under this Agreement without the prior written consent of Lender.  Clearing Bank will have the right to assign or transfer its rights and obligations hereunder in connection with a merger, consolidation or sale of all or substantially all of the assets of Clearing Bank provided that the transferee thereof agrees in writing to be bound by the terms of this Agreement.
11.
Amendment.  This Agreement may be amended from time to time only by a written agreement executed by all of the parties to this Agreement.
12.
Notice.  All Notices, demands and other communications under or concerning this Agreement (any of the foregoing a “Notice”) will be in writing.  Each Notice will be deemed given on the earliest to occur of (i) the date when the Notice is received by the addressee; (ii) the first Business Day after the Notice is delivered to a recognized overnight courier service, with arrangements made for payment of charges for next Business Day delivery; or (iii) the third Business Day after the Notice is deposited in the United States mail with postage prepaid, certified mail, return receipt requested.  Addresses for Notice are as follows:


If to Lender:




Attention:  


With a copy to:  [DESIGNEE’S NAME]




Attention:  


If to Borrower:




Attention:  


If to Clearing Bank:




Attention:  


Any party to this Agreement may change the address to which Notices intended for it are to be directed by means of Notice given to the other party in accordance with this Section 12.  Each party agrees that it will not refuse or reject delivery of any Notice given in accordance with this Section 12, that it will acknowledge, in writing, the receipt of any Notice upon request by the other party and that any Notice rejected or refused by it will be deemed for purposes of this Section 12 to have been received by the rejecting party on the date so refused or rejected, as conclusively established by the records of the U.S. Postal Service or the courier service.

13.
Governing Law.  THIS AGREEMENT WILL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE PROPERTY JURISDICTION (WITHOUT GIVING EFFECT TO ITS CONFLICTS OF LAW). JUDICIAL ACTIONS, SUITS OR PROCEEDINGS BROUGHT AGAINST ANY PARTY TO THIS AGREEMENT WITH RESPECT TO ITS OBLIGATIONS, LIABILITIES OR ANY OTHER MATTER UNDER OR ARISING OUT OF IN CONNECTION WITH THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED HEREUNDER OR FOR RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT RENDERED IN ANY SUCH PROCEEDINGS WILL BE BROUGHT IN THE FEDERAL COURT OF THE PROPERTY JURISDICTION AND WILL BE HEARD BY SUCH COURT SITTING WITHOUT A JURY.
14.
Certain Matters Affecting Clearing Bank.
(a)
Clearing Bank may rely and will be protected in acting or refraining from acting upon any notice (including but not limited to electronically confirmed facsimiles of such notice) believed by it to be genuine and to have been signed or presented by the proper party or parties.
(b)
The duties and obligations of Clearing Bank hereunder will be determined solely by the express provisions of this Agreement.  Clearing Bank will not be liable except for the performance of its duties and obligations as are specifically set forth in this Agreement, and no implied covenants or obligations will be read into this Agreement against Clearing Bank.

15.
Attached Exhibits.  The following Exhibits are attached to this Agreement:

|   |
  Exhibit A 
Modifications to Agreement
IN WITNESS WHEREOF, the parties to this Agreement have executed this Agreement in several counterparts (each of which will be deemed an original) as from the date first above written.

BORROWER:

______________________________
a _____________________________

By
:___________________________
Name: 
Title: 
LENDER:
______________________________
a _____________________________

By:
____________________________
Name: 
Title: 
CLEARING BANK:
______________________________
a _____________________________

By:
____________________________

Name: 
Title:
EXHIBIT A
Modifications to Agreement
Clearing Account Agreement - Sole Access
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