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SECTION 8 

HOUSING ASSISTANCE PAYMENTS CONTRACT

QUESTIONNAIRE

INSTRUCTIONS TO SELLER/SERVICER:

Completion of this Questionnaire will expedite Freddie Mac's evaluation of the Housing Assistance Payments (HAP) Contract for a proposed transaction.  This Questionnaire is in two parts: a legal section for completion by your legal counsel, and a factual section for completion by your underwriting personnel.  Please return to Freddie Mac the answers to the questions in each of the two parts, together with a complete copy of the HAP Contract (including all amendments and renewals).  

Your counsel will need a complete copy of the HAP Contract to complete the legal section of this Questionnaire.  Note that if the HAP Contract is a renewal contract, it incorporates by reference larger portions of the expired contract that it renews, and your counsel will need a copy of the expired contract as well as the renewal contract.  Note also that many HAP Contracts have two parts.  If you have in hand a document captioned "Part I of the Housing Assistance Payments Contract", there also will exist a Part II.  Please be sure your counsel has both.  In lieu of having your legal counsel review the HAP Contract and complete the legal section of this Questionnaire, you may request that Freddie Mac have its own counsel do so at your expense.  

There is no need for you or your counsel to review any "Annual Contributions Contract" or any "Agreement to Enter into Housing Assistance Payments Contract".
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SECTION 8 

HOUSING ASSISTANCE PAYMENTS CONTRACT

QUESTIONNAIRE – LEGAL SECTION

INSTRUCTIONS TO SELLER/SERVICER'S COUNSEL:

Please provide a memorandum that answers the questions in this section.  In your answer to each question, please provide the section number of any applicable provision of the HAP Contract.  Your memorandum may be written with the assumption that it will be read and interpreted by Freddie Mac's legal counsel ​– you need not explain the HAP Contract's provisions in a manner that would be understandable by a non-lawyer.  If you have questions about this Questionnaire or would like to discuss part of the HAP Contract, please call the Freddie Mac attorney responsible for the transaction or for the Freddie Mac region in which the property is located.  

1. Please provide the following information:

· Parties to the HAP Contract  (Some HAP Contracts are between the property's owner and HUD; others are between the owner and a state or local agency that serves as "contract administrator" for HUD.)

· Type of Section 8 project (e.g. new construction, substantial rehabilitation, moderate rehabilitation, loan management set-aside, property disposition)

· Are the HAP Contract and each amendment signed by all parties?

· Does the contract indicate that it is a renewal contract?

2. Do you have a complete copy of the HAP Contract?

· Are there any missing exhibits or attachments?  

· If the document is identified as "Part I" or "Part II", do you have both parts?  

· Has the borrower/owner confirmed that the copy you have is complete and accurate?
  

3. When does the HAP Contract expire?  

· Does the HAP Contract provide for one or more renewals or extensions?  If yes, how many such renewals or extensions, and of what duration?

· How must the renewal option be exercised?
  

· If all renewal options are exercised, when will the HAP Contract expire?

· Is the contract in the final year of its term?

4. Does the HAP Contract say that:

· It is subject to the availability of appropriated funds?

· The contract administrator may terminate the contract in the event of legislation making it impossible for HUD or the contract administrator to perform some of its obligations?  

· The HAP Contract may be altered by future changes in legislation, regulations or HUD requirements?

5. Are annual rent increases based on an "annual adjustment factor," on an "operating cost adjustment factor", on a reference to HUD procedures in 24 CFR Part 888, or on something else?  If something else, please summarize.

· Does the HAP Contract call for each annual increase to be reflected in an amendment to the HAP Contract?

6. Does the HAP Contract expressly authorize a rent reduction: 

· Based on disparities between contract rents and rents for similar unassisted units?

· Or as a result of a refinancing?

7. Does the HAP Contract provide for reduction of the number of subsidized units if a required number or percentage of units is not leased to eligible families?  If so:

· What is the required percentage of units?

· How long must the shortfall exist before the reduction can take place?

· How is the reduction calculated?

8. Does the HAP Contract provide for vacancy payments (HAP payments as to vacated units) after post-construction lease-up?  If yes:

· For how long?

· Please describe the payment formula.

· Are the payments conditioned on any borrower/owner actions other than efforts to market and lease the units and maintenance of the units as decent, safe and sanitary housing?

9. For which of the following does the HAP Contract require consent?  In each case, is consent required from HUD or the contract administrator (if different) or both?

· A refinancing

· Transfer of the property

· Grant of a mortgage on the property

· Transfer of a general partnership interest

· Transfer of a limited partnership interest

· Transfer of stock if the property's owner is a corporation

· Transfer of a membership interest if the property's owner is a limited liability company

10. Does the HAP Contract say anything about whether HAP payments will continue following a foreclosure?  If yes, please summarize.

11. Does the HAP Contract provide for:

· Limitations on cash withdrawals by the borrower/owner and by holders of interests in the borrower/owner?  

· A residual receipts account? 

· A replacement reserve?

· If yes, is the requirement for a replacement reserve waived if the lender requires a replacement reserve?

12. Does the HAP Contract require the borrower/owner to submit audited financial statements to HUD or a contract administrator?  If so, how often?

13. In the event of a breach of the HAP Contract by the borrower/owner, does the HAP Contract grant HUD or a contract administrator the right to take possession of the property or have a receiver appointed?

14. Are there any handwritten or typewritten additions to the standard printed HAP Contract?  If so, please summarize.
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SECTION 8 

HOUSING ASSISTANCE PAYMENTS CONTRACT

QUESTIONNAIRE – FACTUAL SECTION

1. Is the owner that signed the HAP contract the same person or entity that will be the borrower under the mortgage to be purchased by Freddie Mac?  If not, Freddie Mac will require copies of consents by HUD or the contract administrator (as required by the contract) to the transfer(s) that conveyed title to the project from the owner that signed the HAP contract to the proposed borrower.  

2. If the HAP Contract will expire in less than one year, has the borrower:

· Given tenants in the property the legally-required one year notice of expiration?

· Submitted a request to HUD or the contract administrator for renewal?

3. Has the Borrower received any notice from HUD indicating that (A) HUD may not or will not renew the HAP Contract upon its expiration, (B) HUD may or will terminate the HAP Contract before its expiration or (C) HUD may or will reduce or has reduced the number of units subject to the HAP Contract?

4. Does the HAP Contract reflect current rents?

· Check effective date of rents shown in HAP Contract to be sure they are current

· Compare rent roll to be sure rents in HAP Contract match rents being charged

5. Is the sum of current rents shown in the HAP Contract and applicable utility allowances higher than HUD fair market rents for the area?  Fair market rents for all areas can be found at www.huduser.org/datasets/fmr.html.  

6. If the answer to #2 is yes, are current rents under the HAP Contract higher than the sum of (a) rents for similar unassisted units in this project or other projects in the area and (b) 10% of the original contract rents from when the HAP Contract was first signed?   

7. In the past three years, has the property received a HUD Real Estate Assessment Center (REAC) score of less than 60?  

8. Has the Borrower or any of its principals or affiliates been subject to or received any notice of any debarment, suspension or other administrative or investigative proceeding initiated by HUD or any other federal or state government agency?  See Appendix A for definitions of "principal" and "affiliate."

APPENDIX A

Definitions from 24 C.F.R. Section 200.215

Affiliate. 

Any person or business concern that directly or indirectly controls policy of a principal or has the power to do so is an affiliate. Persons and business concerns controlled by the same third party are also affiliates. 

Principal

 (1) An individual, joint venture, partnership, corporation, trust, nonprofit association, or any other public or private entity proposing to participate, or participating, in a project as sponsor, owner, prime contractor, Turnkey Developer, management agent, nursing home administrator or operator, packager, or consultant; and architects and attorneys who have any interest in the project other than an arms-length fee arrangement for professional services. 

 (2) The term principal also includes: (i) Any affiliates of a principal; (ii) if the principal is a partnership, all general partners, and each limited partner having a 25 percent or more interest in the partnership; (iii) if the principal is a public or private corporation or governmental entity; the President, Vice-President, Secretary and Treasurer and any other executive officers who are directly responsible to the Board of Directors, or the equivalent thereof; all the directors; and each stockholder having a 10 percent or more interest. 

 (3) Specifically excepted from this definition of a principal are: (i) Parties whose sole interest is that of purchaser or owner of less than five individual unit(s) in the same condominium or cooperative development; (ii) parties whose sole interest is that of a tenant; and (iii) Public Housing Agencies. 

�  If the proposed transaction closes, the borrower/owner will be required to represent and warrant in the mortgage that it has provided a complete and accurate copy.


�   Some HAP Contracts provide for renewal at the sole option of the property's owner; some provide for automatic renewal unless one party notifies the other in advance of expiration that it does not want to renew and the other agrees to non-renewal; there may be other variations.


�   You may ignore provisions regarding the transition from "interim" to "permanent" financing and provisions about cost certification, both of which refer to events at or just after the completion of construction.


�  You may disregard any provisions for a residual receipts account or a replacement reserve that are contained in a regulatory agreement or other documents relating to HUD-assisted or state agency financing that will be retired with proceeds of proposed new mortgage.  This question is seeking information only about any residual receipts account or replacement reserve required by the HAP Contract itself.
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