MODIFICATIONS TO MULTIFAMILY NOTE

FOR ILLINOIS LAND TRUST TRANSACTIONS

(Form Revised 4-5-07)

Instructions to preparer (step #1 of 4) – Replace the portion of the introductory paragraph of the applicable form of Freddie Mac Multifamily Note from "FOR VALUE RECEIVED" through "promise to pay to the order of", with the following:

FOR VALUE RECEIVED, the undersigned, the party or parties having one hundred percent (100%) of the beneficial interest and one hundred percent (100%) of the power of direction in, to and under the trust agreement referred to in this paragraph of this Note (the "Beneficiary") and _______________________, not personally or individually, but solely as Trustee under the provisions of that certain Trust Agreement dated ________ ____, ____ and known as Trust No. _________  (the "Land Trustee") (the Beneficiary and the Land Trustee may be referred to collectively as the "Borrower") jointly and severally promise to pay to the order of 

Instructions to preparer (step #2 of 4) – Both the "Beneficiary" and the "Land Trustee" must execute the Note as "Borrower”, as noted in the revised intro paragraph above.  So be certain to draft the signature block to accurately reflect BOTH signatories.

Instructions to preparer (step #3 of 4) – Include the following in Exhibit A to the applicable form of Freddie Mac Multifamily Note: 

I.
Illinois Land Trust Modifications (REVISION DATE 4-5-2007). 


1.
Section 1 is modified by deleting the definition of "Security Instrument" in its entirety and replacing it with the following:

"Security Instrument" means the multifamily mortgage effective as of the effective date of this Note, from the Land Trustee to and for the benefit of Lender and securing this Note. As used in this Note, references to the Security Instrument include the Beneficiary’s Undertaking dated as of the date of this Note, pursuant to which Beneficiary has agreed to perform all of the obligations under, and to be bound by all of the terms and conditions of, the Security Instrument as if Beneficiary and Land Trustee, jointly and severally, were the "Borrower" named in the Security Instrument.


2.
Section 9 is deleted in its entirety and replaced with the following: 



9.
Limits on Personal Liability. 


(a)
Except as otherwise provided in this Section 9, Beneficiary shall have no personal liability under this Note, the Security Instrument or any other Loan Document for the repayment of the Indebtedness or for the performance of any other obligations of Borrower under the Loan Documents and Lender's only recourse for the satisfaction of the Indebtedness and the performance of such obligations shall be Lender's exercise of its rights and remedies with respect to the Mortgaged Property and to any other collateral held by Lender as security for the Indebtedness.  This limitation on Beneficiary's liability shall not limit or impair Lender's enforcement of its rights against any guarantor of the Indebtedness or any guarantor of any other obligations of Borrower.




(b)
Beneficiary shall be personally liable to Lender for the amount of the Base Recourse, plus any other amounts for which Beneficiary has personal liability under this Section 9. 




(c)
In addition to the Base Recourse, Beneficiary shall be personally liable to Lender for the repayment of a further portion of the Indebtedness equal to any loss or damage suffered by Lender as a result of the occurrence of any of the following events:



(i)
Borrower fails to pay to Lender upon demand after an Event of Default all Rents to which Lender is entitled under Section 3(a) of the Security Instrument and under the Combined Security Agreement and Assignment of Rents and Leases of even date herewith, and the amount of all security deposits collected by Borrower from tenants then in residence.  However, Beneficiary will not be personally liable for any failure described in this subsection (i) if Borrower is unable to pay to Lender all Rents and security deposits as required by the Security Instrument because of a valid order issued in a bankruptcy, receivership, or similar judicial proceeding.



(ii)
Borrower fails to apply all insurance proceeds and condemnation proceeds as required by the Security Instrument.  However, Beneficiary will not be personally liable for any failure described in this subsection (ii) if Borrower is unable to apply insurance or condemnation proceeds as required by the Security Instrument because of a valid order issued in a bankruptcy, receivership, or similar judicial proceeding.



(iii)
Borrower fails to comply with Section 14(g) or (h) of the Security Instrument relating to the delivery of books and records, statements, schedules and reports.  



(iv)
Borrower fails to pay when due in accordance with the terms of the Security Instrument the amount of any item below marked "Deferred"; provided however, that if no item is marked "Deferred", this Section 9(c)(iv) shall be of no force or effect.  [Mark "Collect" beside those items for which escrows WILL be collected and "Deferred" beside those items for which escrows WILL NOT be collected.  For ground rents, if not applicable, mark "N/A"] 


[______]
Hazard Insurance premiums or other insurance premiums,


[______]
Taxes, 


[______]
water and sewer charges (that could become a lien on the Mortgaged Property),


[______]
ground rents, 


[______]
assessments or other charges (that could become a lien on the Mortgaged Property)




(d)
In addition to the Base Recourse, Beneficiary shall be personally liable to Lender for:



(i)
the performance of all of Borrower's obligations under Section 18 of the Security Instrument (relating to environmental matters);





(ii)
the costs of any audit under Section 14(g) of the Security Instrument; and 



(iii)
any costs and expenses incurred by Lender in connection with the collection of any amount for which Beneficiary is personally liable under this Section 9, including Attorneys' Fees and Costs and the costs of conducting any independent audit of Borrower's books and records to determine the amount for which Beneficiary has personal liability.




(e)
All payments made by Borrower with respect to the Indebtedness and all amounts received by Lender from the enforcement of its rights under the Security Instrument and the other Loan Documents shall be applied first to the portion of the Indebtedness for which Beneficiary has no personal liability. 




(f)
Notwithstanding the Base Recourse, Beneficiary shall become personally liable to Lender for the repayment of all of the Indebtedness upon the occurrence of any of the following Events of Default: 




(i)
Ownership of any property or operation of any business not permitted by Section 33 of the Security Instrument by the Land Trustee or the Beneficiary, or the Beneficiary's ownership of a beneficial interest under any trust other than the trust referred to in the first paragraph of this Note; or



(ii)
a Transfer (including, but not limited to, a lien or encumbrance) that is an Event of Default under Section 21 of the Security Instrument, other than a Transfer consisting solely of the involuntary removal or involuntary withdrawal of a general partner in a limited partnership or a manager in a limited liability company; or 





(iii)
fraud or written material misrepresentation by Borrower or any officer, director, partner, member or employee of Borrower in connection with the application for or creation of the Indebtedness or any request for any action or consent by Lender.




(g)
To the extent that Beneficiary has personal liability under this Section 9, Lender may exercise its rights against Beneficiary personally without regard to whether Lender has exercised any rights against the Land Trustee or the Mortgaged Property or any other security, or pursued any rights against any guarantor, or pursued any other rights available to Lender under this Note, the Security Instrument, any other Loan Document or applicable law.  To the fullest extent permitted by applicable law, in any action to enforce Beneficiary's personal liability under this Section 9, Beneficiary waives any right to set off the value of the Mortgaged Property against such personal liability.


3.
Section 19(b) is deleted in its entirety and replaced with the following:




(b)
Any modification or amendment to this Note shall be ineffective unless in writing signed by the party sought to be charged with such modification or amendment; provided, however, in the event of a Transfer under the terms of the Security Instrument and/or the Collateral Assignment of Beneficial Interest that requires Lender's consent, any or some or all of the Modifications to Multifamily Note set forth in Exhibit A to this Note may be modified or rendered void by Lender at Lender’s option, by Notice to Borrower and the transferee, as a condition of Lender's consent.


4.
New Sections 23, 24, 25, and 26 are added to the Note as follows:




23.
Joint and Several Liability.  All obligations under this Note shall be the joint and several obligations of the Land Trustee and the Beneficiary.  All obligations of the Beneficiary under this Note shall be the joint and several obligations of each of the parties making up the Beneficiary.




24.
Remedies.  The holder of this Note may pursue its remedies under this Note and/or under the Security Instruments concurrently or independently against any security for the payment of the Note, or against all or any of the undersigned.




25.
Execution.  This Note is executed by the Beneficiary to evidence its personal liability as maker of the Note.  Such personal liability of the Beneficiary is limited by the terms of this Note and the Loan Documents.




26.
Trustee’s Exculpation.  This Note is executed by the undersigned Land Trustee, not personally or individually, but as trustee of the land trust that holds title to the Mortgaged Property, in the exercise of the power and authority conferred upon and vested in it as trustee.  It is expressly understood and agreed by each original and successive owner or holder of this Note that nothing contained in this Note shall be construed as creating any liability on the Land Trustee in its personal or individual capacity to pay this Note or any interest that may accrue hereunder, and that any recovery against the Land Trustee on this Note shall be solely against and out of the Mortgaged Property that secures the repayment of the obligation evidenced by this Note.

II.
Additional Modifications.


Instructions to preparer (step #4 of 4) – Insert any required or approved non-land-trust-specific document modifications into this Section II, being certain not to delete any of the modifications in Section I above.  If there are no other required or approved document modifications, insert "None”.   
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