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AMENDMENT TO
MULTIFAMILY LOAN AND SECURITY AGREEMENT
ASSUMPTION

(FOR USE WITH LOAN AGREEMENT FORMS)

(Revised 9-4-2015)

THIS AMENDMENT TO MULTIFAMILY LOAN AND SECURITY AGREEMENT (“Amendment”) is dated as of the ___ day of __________, 20___ and is made by and between ____________________, a ____________________ (“Borrower”), and ________________________ (together with its successors and assigns, “Lender”).

RECITALS

A.
________________________ (“Original Borrower”) obtained a loan in the original principal amount of $_________ (“Loan”) from _____________ (“Original Lender”), which Loan is evidenced by a Multifamily Note (“Note”) and secured by a Multifamily Mortgage, Deed of Trust, or Deed to Secure Debt dated the same date as the Note (“Security Instrument”), encumbering the Mortgaged Property. 

B.
Original Borrower executed the Note, a Multifamily Loan and Security Agreement dated as of __________________, 20__ (“Loan Agreement”) and the Security Instrument setting forth the terms of the Loan.
C.
Original Lender endorsed the Note to the order of Lender, assigned the Security Instrument to Lender, and sold, assigned, and transferred the Loan Agreement and other Loan Documents to Lender, and Lender is now the holder of the Note and owner of the Loan.

D.
Original Borrower has transferred or has agreed to transfer all of its right, title, and interest in and to the Mortgaged Property to Borrower (“Acquisition”). 

E.
Pursuant to the Assumption Agreement dated as of __________, ______ (“Assumption Agreement”) and this Amendment, Borrower has agreed to ratify and assume all of Original Borrower’s rights, obligations, and liabilities created or arising under the Loan Documents, as those rights, obligations and liabilities may have been modified in writing by this Amendment or otherwise (“Assumption”).

F.
Subject to the full satisfaction of all conditions set forth in Lender’s approval of the Assumption, Lender has agreed to consent to the Acquisition and the Assumption.

G.
In consideration of Lender’s consent to the Acquisition and the Assumption, Borrower and Lender have agreed to make certain amendments to the Loan Agreement.

H.
All capitalized terms not defined in this Amendment will have the meanings given to them in the Loan Agreement.

In consideration of these promises, the mutual covenants contained in this Amendment and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the parties agree as follows:

1.
Assumption. Borrower unconditionally assumes and agrees to be bound by all terms, provisions, and covenants of the Note, Loan Agreement and the Security Instrument as if Borrower had been the original maker of the Note, and the original borrower under the Loan Agreement and Security Instrument.

2.
Article V (Representations and Warranties) of the Loan Agreement is amended in its entirety to read as follows:

ARTICLE V
REPRESENTATIONS AND WARRANTIES.

Borrower represents and warrants to Lender as follows as of the Closing Date:

5.01
Review of Documents. Borrower has reviewed (a) the Note, (b) the Security Instrument, (c) the Commitment Letter, and (d) all other Loan Documents.
5.02
Condition of Mortgaged Property. Except as Borrower may have disclosed to Lender in writing in connection with the issuance of the Commitment Letter, to the best of Borrower’s knowledge following due inquiry and investigation, the Mortgaged Property has not been damaged by fire, water, wind or other cause of loss, or any previous damage to the Mortgaged Property has been fully restored.

5.03
No Condemnation. To the best of Borrower’s knowledge after due inquiry and investigation: (i) no part of the Mortgaged Property has been taken in Condemnation or other like proceeding; and (ii) no such proceeding is pending or threatened for the partial or total Condemnation or other taking of the Mortgaged Property.

5.04
Actions; Suits; Proceedings.
(a)
There are no judicial, administrative, mediation or arbitration actions, suits or proceedings pending or, to the best of Borrower’s knowledge, threatened in writing against or affecting Borrower (and, if Borrower is a limited partnership, any of its general partners or if Borrower is a limited liability company, any member of Borrower). To the best of Borrower’s knowledge following due inquiry and investigation, there are no judicial, administrative, mediation or arbitration actions, suits or proceedings pending or threatened against or affecting the Mortgaged Property which, if adversely determined, would have a Material Adverse Effect.

(b)
Reserved.

5.05
Environmental. Except as previously disclosed by Borrower to Lender in writing (which written disclosure may be in certain environmental assessments and other written reports accepted by Lender in connection with the Assumption and dated prior to the Closing Date), each of the following is true:

(a)
To the best of Borrower’s knowledge following due inquiry and investigation, Original Borrower has not at any time engaged in, caused or permitted any Prohibited Activities or Conditions on the Mortgaged Property.

(b)
To the best of Borrower’s knowledge after due inquiry and investigation, no Prohibited Activities or Conditions exist or have existed on the Mortgaged Property.

(c)
The Mortgaged Property does not now contain any underground storage tanks, and, to the best of Borrower’s knowledge after due inquiry and investigation, the Mortgaged Property has not contained any underground storage tanks in the past. If there is an underground storage tank located on the Mortgaged Property that has been previously disclosed by Borrower to Lender in writing, that tank complies with all requirements of Hazardous Materials Laws.

(d)
To the best of Borrower’s knowledge after due inquiry and investigation, Original Borrower and Borrower have complied with all Hazardous Materials Laws, including all requirements for notification regarding releases of Hazardous Materials. Without limiting the generality of the foregoing, all Environmental Permits required for the operation of the Mortgaged Property in accordance with Hazardous Materials Laws now in effect have been obtained and all such Environmental Permits are in full force and effect.

(e)
To the best of Borrower’s knowledge after due inquiry and investigation, no event has occurred with respect to the Mortgaged Property that constitutes, or with the passage of time or the giving of notice, or both, would constitute noncompliance with the terms of any Environmental Permit.

(f)
To the best of Borrower’s knowledge after due inquiry and investigation, there are no actions, suits, claims or proceedings pending or threatened in writing that involve the Mortgaged Property and allege, arise out of, or relate to any Prohibited Activity or Condition.

(g)
To the best of Borrower’s knowledge after due inquiry and investigation, neither Original Borrower nor Borrower has received any actual or constructive notice of any written complaint, order, notice of violation or other communication from any Governmental Authority with regard to air emissions, water discharges, noise emissions or Hazardous Materials, or any other environmental, health or safety matters affecting the Mortgaged Property or any property that is adjacent to the Mortgaged Property.

5.06
Commencement of Work; No Labor or Materialmen’s Claims. Prior to the recordation of the Assumption Agreement, no work of any kind has been or will be commenced or performed upon the Mortgaged Property, and no materials or equipment have been or will be delivered to or upon the Mortgaged Property, for which the contractor, subcontractor or vendor continues to have any rights including the existence of or right to assert or file a mechanic’s or materialmen’s Lien. If any such work of any kind has been commenced or performed upon the Mortgaged Property, or if any such materials or equipment have been ordered or delivered to or upon the Mortgaged Property, then Borrower has satisfied each of the following conditions:

(a)
Borrower has fully disclosed in writing to the title insurance company issuing or endorsing the mortgagee title insurance policy insuring the Lien of the Security Instrument that work has been commenced or performed on the Mortgaged Property, or materials or equipment have been ordered or delivered to or upon the Mortgaged Property.

(b)
Borrower has obtained and delivered to Lender and the title company issuing or endorsing the mortgagee title insurance policy insuring the Lien of the Security Instrument Lien waivers from all contractors, subcontractors, suppliers or any other applicable party, pertaining to all work commenced or performed on the Mortgaged Property, or materials or equipment ordered or delivered to or upon the Mortgaged Property.

Borrower represents and warrants that all parties furnishing labor and materials for which a Lien or claim of Lien may be filed against the Mortgaged Property have been paid in full and, except for such Liens or claims insured against by the policy of title insurance to be issued to or endorsed for the benefit of Lender in connection with the Assumption, there are no mechanics’, laborers’ or materialmen’s Liens or claims outstanding for work, labor or materials affecting the Mortgaged Property, whether prior to, equal with or subordinate to the Lien of the Security Instrument.

5.07
Compliance with Applicable Laws and Regulations.
(a)
To the best of Borrower’s knowledge after due inquiry and investigation, each of the following is true:

(i)
All Improvements and the use of the Mortgaged Property comply with all applicable statutes, rules and regulations, including all applicable statutes, rules and regulations pertaining to requirements for equal opportunity, anti-discrimination, fair housing, environmental protection, zoning and land use (“legal, non-conforming” status with respect to uses or structures will be considered to comply with zoning and land use requirements for the purposes of this representation).

(ii)
The Improvements comply with applicable health, fire, and building codes.

(iii)
There is no evidence of any illegal activities relating to controlled substances on the Mortgaged Property.
(b)
Reserved.

(c)
Reserved.

5.08
Access; Utilities; Tax Parcels. The Mortgaged Property (a) has ingress and egress via a publicly dedicated right of way or via an irrevocable easement permitting ingress and egress, (b) is served by public utilities and services generally available in the surrounding community or otherwise appropriate for the use in which the Mortgaged Property is currently being utilized, and (c) constitutes one or more separate tax parcels.

5.09
Licenses and Permits.
(a)
Borrower, any commercial tenant of the Mortgaged Property and/or any operator of the Mortgaged Property is in possession of all material licenses, permits and authorizations required for use of the Mortgaged Property, which are valid and in full force and effect as of the Closing Date.

(b)
through (i) are reserved.

5.10
No Other Interests. To the best of Borrower’s knowledge after due inquiry and investigation, no Person has (a) any possessory interest in the Mortgaged Property or right to occupy the Mortgaged Property except under and pursuant to the provisions of existing Leases by and between tenants and Borrower (a form of residential lease having been previously provided to Lender together with the material terms of any and all Non-Residential Leases at the Mortgaged Property), or (b) an option to purchase the Mortgaged Property or an interest in the Mortgaged Property, except as has been disclosed to and approved in writing by Lender.

5.11
Term of Leases. All Leases for residential dwelling units with respect to the Mortgaged Property satisfy each of the following conditions:

(a)
They are on forms that are customary for similar multifamily properties in the Property Jurisdiction.

(b)
They are for initial terms of at least 6 months and not more than 2 years (unless otherwise approved in writing by Lender).

(c)
They do not include any Corporate Leases (unless otherwise approved in writing by Lender).
(d)
They do not include options to purchase.
5.12
No Prior Assignment; Prepayment of Rents. Borrower has (a) not executed any prior assignment of Rents (other than an assignment of Rents securing any prior indebtedness that is being assigned to Lender, or paid off and discharged with the proceeds of the Loan evidenced by the Note or, if this Loan Agreement is entered into in connection with a Supplemental Loan, other than an assignment of Rents securing any Senior Indebtedness), and (b) not performed any acts and has not executed, and will not execute, any instrument which would prevent Lender from exercising its rights under any Loan Document. As of the Closing Date, unless otherwise approved by Lender in writing, there has been no prepayment of any Rents for more than 2 months prior to the due dates of such Rents.

5.13
Illegal Activity. No portion of the Mortgaged Property has been or will be purchased with the proceeds of any illegal activity.

5.14
Taxes Paid. Borrower has filed all federal, state, county and municipal tax returns required to have been filed by Borrower, and has paid all Taxes which have become due pursuant to such returns or to any notice of assessment received by Borrower, and Borrower has no knowledge of any basis for additional assessment with respect to such Taxes. To the best of Borrower’s knowledge after due inquiry and investigation, there are not presently pending any special assessments against the Mortgaged Property or any part of the Mortgaged Property.

5.15
Title Exceptions. To the best of Borrower’s knowledge after due inquiry and investigation, none of the items shown in the schedule of exceptions to coverage in the title policy issued to and accepted by or endorsed for the benefit of Lender in connection with the Assumption and insuring Lender’s interest in the Mortgaged Property will have a Material Adverse Effect on the (a) ability of Borrower to pay the Loan in full, (b) ability of Borrower to use all or any part of the Mortgaged Property in the manner in which the Mortgaged Property is being used on the Closing Date, except as set forth in Section 6.03, (c) operation of the Mortgaged Property, or (d) value of the Mortgaged Property.

5.16
No Change in Facts or Circumstances.
(a)
All information in the application for the Assumption submitted to Lender, including all financial statements for the Mortgaged Property, Borrower, and any Borrower Principal, and all Rent Schedules, reports, certificates, and any other documents submitted in connection with the application for Lender’s approval of the Assumption (collectively, “Loan Application”) is complete and accurate in all material respects as of the date such information was submitted to Lender.
(b)
There has been no Material Adverse Change since the Loan Application was submitted to Lender in any fact or circumstance that would make any information submitted as part of the Loan Application incomplete or inaccurate.

(c)
The organizational structure of Borrower is as set forth in Exhibit H.

5.17
Financial Statements. The financial statements of Borrower and each Borrower Principal furnished to Lender as part of the Loan Application reflect in each case a positive net worth as of the date of the applicable financial statement. 

[FOR A LOAN ORIGINATED ON CONSOLIDATED FORM DOCUMENTS (LOAN DOCUMENTS WITH A REVISED DATE OF 3-1-2014 OR LATER), USE THE FOLLOWING SECTIONS 5.18 – 5.51]
5.18
ERISA – Borrower Status. Borrower represents as follows:

(a)
Borrower is not an “investment company,” or a company under the Control of an “investment company,” as such terms are defined in the Investment Company Act of 1940, as amended.

(b)
Borrower is not an “employee benefit plan,” as defined in Section 3(3) of ERISA, which is subject to Title I of ERISA or a “plan” to which Section 4975 of the Tax Code applies, and the assets of Borrower do not constitute “plan assets” of one or more such plans within the meaning of 29 C.F.R. Section 2510.3-101, as modified by Section 3(42) of ERISA.

(c)
Borrower is not a "governmental plan" within the meaning of Section 3(32) of ERISA, and is not subject to state statutes regulating investments or fiduciary obligations with respect to governmental plans.

5.19
No Fraudulent Transfer or Preference. No Borrower or Borrower Principal (a) has made, or is making in connection with and as security for the Loan, a transfer of an interest in the property of Borrower or Borrower Principal to or for the benefit of Lender or otherwise as security for any of the obligations under the Loan Documents which is or could constitute a voidable preference under federal bankruptcy, state insolvency or similar applicable creditors’ rights laws, or (b) has made, or is making in connection with the Loan, a transfer (including any transfer to or for the benefit of an insider under an employment contract) of an interest of Borrower or any Borrower Principal in property which is or could constitute a voidable preference under federal bankruptcy, state insolvency or similar applicable creditors’ rights laws, or (c) has incurred, or is incurring in connection with the Loan, any obligation (including any obligation to or for the benefit of an insider under an employment contract) which is or could constitute a fraudulent transfer under federal bankruptcy, state insolvency, or similar applicable creditors’ rights laws.

5.20
No Insolvency or Judgment.

(a)
No Pending Proceedings or Judgments. No Borrower or Borrower Principal is (i) the subject of or a party to (other than as a creditor) any completed or pending bankruptcy, reorganization or insolvency proceeding, or (ii) the subject of any judgment unsatisfied of record or docketed in any court located in the United States.

(b)
Insolvency. Borrower is not presently insolvent, and the Assumption will not render Borrower insolvent. As used in this Section, the term “insolvent” means that the total of all of a Person’s liabilities (whether secured or unsecured, contingent or fixed, or liquidated or unliquidated) is in excess of the value of all of the assets of the Person that are available to satisfy claims of creditors.

5.21
Working Capital. After the Closing Date, Borrower intends to have sufficient working capital, including cash flow from the Mortgaged Property or other sources, not only to adequately maintain the Mortgaged Property, but also to pay all of Borrower’s outstanding debts as they come due (other than any balloon payment due upon the maturity of the Loan). Lender acknowledges that no members or partners of Borrower or any Borrower Principal will be obligated to contribute equity to Borrower for purposes of providing working capital to maintain the Mortgaged Property or to pay Borrower’s outstanding debts except as may otherwise be required under their organizational documents.

5.22
Cap Collateral. Reserved.

5.23
Ground Lease. Reserved.

5.24
Consideration for Acquisition; Cross-Collateralization. 

(a)
Consideration for Acquisition. All of the consideration given or received or to be given or received in connection with the Acquisition has been fully disclosed to Lender. No Borrower or Borrower Principal has or had, directly or indirectly (through a family member or otherwise), any interest in the Original Borrower and the acquisition of the Mortgaged Property is an arm’s-length transaction. To the best of Borrower’s knowledge after due inquiry and investigation, the purchase price of the Mortgaged Property represents the fair market value of the Mortgaged Property and Original Borrower is not or will not be insolvent subsequent to the sale of the Mortgaged Property. 

[INCLUDE THE FOLLOWING IF APPLICABLE, OTHERWISE INSERT “NOT APPLICABLE”]
(b)
Cross-Collateralized/Cross-Defaulted Loan Pool: The Loan is part of a cross-collateralized/cross-defaulted pool of loans described as follows: [CHECK ALL THAT ARE APPLICABLE]
____
being simultaneously made to or assumed by Borrower and/or Borrower’s Affiliates

____
made previously to Borrower and/or Borrower’s Affiliates

Borrower has fully disclosed to Lender the intended use of any cash received by Borrower from Lender, to the extent applicable, in connection with the Loan and the other loans comprising the cross-collateralized/cross-defaulted loan pool.
5.25
through 5.39 are reserved.

5.40
Recycled SPE Borrower. Reserved.

5.41
Recycled SPE Equity Owner. Reserved.

5.42
through 5.50 are reserved.

5.51
Survival. The representations and warranties set forth in this Loan Agreement will survive until the Indebtedness is paid in full; however, the representations and warranties set forth in Section 5.05 will survive beyond repayment of the entire Indebtedness, to the extent provided in Section 10.02(i).
5.52
through 5.53 are reserved.
[OR]
[FOR A LOAN ORIGINATED ON DESIGNATED CME FORM DOCUMENTS, USE THE FOLLOWING SECTIONS 5.18 – 5.25]
5.18
ERISA – Borrower Status. Borrower represents as follows:

(a)
Borrower is not an “investment company,” or a company under the Control of an “investment company,” as such terms are defined in the Investment Company Act of 1940, as amended.

(b)
Borrower is not an “employee benefit plan,” as defined in Section 3(3) of ERISA, which is subject to Title I of ERISA, or a “plan” to which Section 4975 of the Tax Code applies, and the assets of Borrower do not constitute “plan assets” of one or more such plans within the meaning of 29 C.F.R. Section 2510.3-101, as modified by Section 3(42) of ERISA.

(c)
Borrower is not a "governmental plan" within the meaning of Section 3(32) of ERISA, and is not subject to state statutes regulating investments or fiduciary obligations with respect to governmental plans.

5.19
No Fraudulent Transfer or Preference. No Borrower or Borrower Principal (a) has made, or is making in connection with and as security for the Loan, a transfer of an interest in property of the Borrower or Borrower Principal to or for the benefit of Lender or otherwise as security for any of the obligations under the Loan Documents which is or could constitute a voidable preference under federal bankruptcy, state insolvency or similar applicable creditors’ rights laws. or (b) has made, or is making in connection with the Loan, a transfer (including any transfer to or for the benefit of an insider under an employment contract) of an interest of Borrower or any Borrower Principal in property which is or could constitute a voidable preference under federal bankruptcy, state insolvency or similar applicable creditors’ rights laws, or (c) has incurred, or is incurring in connection with the Loan, any obligation (including any obligation to or for the benefit of an insider under an employment contract) which is or could constitute a fraudulent transfer under federal bankruptcy, state insolvency, or similar applicable creditors’ rights laws. 

5.20
No Insolvency or Judgment.

(a)
No Pending Proceedings or Judgments. No Borrower or Borrower Principal is (i) the subject of or a party to (other than as a creditor) any completed or pending bankruptcy, reorganization or insolvency proceeding, or (ii) the subject of any judgment unsatisfied of record or docketed in any court located in the United States. 

(b)
Insolvency. Borrower is not presently insolvent, and the Assumption will not render Borrower insolvent. As used in this Section, the term “insolvent” means that the total of all of a Person’s liabilities (whether secured or unsecured, contingent or fixed, or liquidated or unliquidated) is in excess of the value of all of the assets of the Person that are available to satisfy claims of creditors.

5.21
Working Capital. After the Closing Date, Borrower intends to have sufficient working capital, including cash flow from the Mortgaged Property or other sources, not only to adequately maintain the Mortgaged Property, but also to pay all of Borrower’s outstanding debts as they come due (other than any balloon payment due upon the maturity of the Loan). Lender acknowledges that no members or partners of Borrower or any Borrower Principal will be obligated to contribute equity to Borrower for purposes of providing working capital to maintain the Mortgaged Property or to pay Borrower’s outstanding debts except as may otherwise be required under their organizational documents. 

5.22
Cap Collateral. Reserved.

5.23
Ground Lease. Reserved.

5.24
Consideration for Acquisition; Cross-Collateralization. 

(a)
Consideration for Acquisition. All of the consideration given or received or to be given or received in connection with the Acquisition has been fully disclosed to Lender. No Borrower or Borrower Principal has or had, directly or indirectly (through a family member or otherwise), any interest in the Original Borrower and the acquisition of the Mortgaged Property is an arm’s-length transaction. To the best of Borrower’s knowledge after due inquiry and investigation, the purchase price of the Mortgaged Property represents the fair market value of the Mortgaged Property and Original Borrower is not or will not be insolvent subsequent to the sale of the Mortgaged Property. 

[INCLUDE THE FOLLOWING IF APPLICABLE, OTHERWISE INSERT “NOT APPLICABLE”]
(b)
Cross-Collateralized/Cross-Defaulted Loan Pool: The Loan is part of a cross-collateralized/cross-defaulted pool of loans described as follows: [CHECK ALL THAT ARE APPLICABLE]
____
being simultaneously made to or assumed by Borrower and/or Borrower’s Affiliates

____
made previously to Borrower and/or Borrower’s Affiliates

Borrower has fully disclosed to Lender the intended use of any cash received by Borrower from Lender, to the extent applicable, in connection with the Loan and the other loans comprising the cross-collateralized/cross-defaulted loan pool.

5.25
Survival. The representations and warranties set forth in this Loan Agreement will survive until the Indebtedness is paid in full; however, the representations and warranties set forth in Section 5.05 will survive beyond repayment of the entire Indebtedness, to the extent provided in Section 10.02(i). 

[OR]
[FOR A LOAN ORIGINATED ON DESIGNATED PORTFOLIO FORM DOCUMENTS, USE THE FOLLOWING SECTIONS 5.18 – 5.24]
5.18
No Fraudulent Transfer or Preference. No Borrower or Borrower Principal (a) has made, or is making in connection with and as security for the Loan, a transfer of an interest in property of the Borrower or Borrower Principal to or for the benefit of Lender or otherwise as security for any of the obligations under the Loan Documents which is or could constitute a voidable preference under federal bankruptcy, state insolvency or similar applicable creditors’ rights laws or (b) has made, or is making in connection with the Loan, a transfer (including any transfer to or for the benefit of an insider under an employment contract) of an interest of Borrower or any Borrower Principal in property, or (c) has incurred, or is incurring in connection with the Loan, any obligation (including any obligation to or for the benefit of an insider under an employment contract) within 2 years of the Closing Date which is or could constitute a fraudulent transfer under federal bankruptcy, state insolvency, or similar applicable creditors’ rights laws. 

5.19
No Insolvency or Judgment.

(a)
No Pending Proceedings or Judgments. No Borrower or Borrower Principal is (i) the subject of or a party to (other than as a creditor) any completed or pending bankruptcy, reorganization or insolvency proceeding, or (ii) the subject of any judgment unsatisfied of record or docketed in any court located in the United States. 

(b)
Insolvency. Borrower is not presently insolvent, and the Assumption will not render Borrower insolvent. As used in this Section, the term “insolvent” means that the total of all of a Person’s liabilities (whether secured or unsecured, contingent or fixed, or liquidated or unliquidated) is in excess of the value of all of the assets of the Person that are available to satisfy claims of creditors.

5.20
Working Capital. After the Closing Date, Borrower intends to have sufficient working capital, including cash flow from the Mortgaged Property or other sources, not only to adequately maintain the Mortgaged Property, but also to pay all of Borrower’s outstanding debts as they come due (other than any balloon payment due upon the maturity of the Loan). Lender acknowledges that no members or partners of Borrower or any Borrower Principal will be obligated to contribute equity to Borrower for purposes of providing working capital to maintain the Mortgaged Property or to pay Borrower’s outstanding debts except as may otherwise be required under their organizational documents. 

5.21
Consideration for Acquisition; Cross-Collateralization. 

(a)
Consideration for Acquisition. All of the consideration given or received or to be given or received in connection with the Acquisition has been fully disclosed to Lender. No Borrower or Borrower Principal has or had, directly or indirectly (through a family member or otherwise), any interest in the Original Borrower and the acquisition of the Mortgaged Property is an arm’s-length transaction. To the best of Borrower’s knowledge after due inquiry and investigation, the purchase price of the Mortgaged Property represents the fair market value of the Mortgaged Property and Original Borrower is not or will not be insolvent subsequent to the sale of the Mortgaged Property. 

[INCLUDE THE FOLLOWING IF APPLICABLE, OTHERWISE INSERT “NOT APPLICABLE”]
(b)
Cross-Collateralized/Cross-Defaulted Loan Pool: The Loan is part of a cross-collateralized/cross-defaulted pool of loans described as follows: [CHECK ALL THAT ARE APPLICABLE]
____
being simultaneously made to or assumed by Borrower and/or Borrower’s Affiliates

____
made previously to Borrower and/or Borrower’s Affiliates

Borrower has fully disclosed to Lender the intended use of any cash received by Borrower from Lender, to the extent applicable, in connection with the Loan and the other loans comprising the cross-collateralized/cross-defaulted loan pool.

5.22
Cap Collateral. Reserved.

5.23
Ground Lease. Reserved.

5.24
Survival. The representations and warranties set forth in this Loan Agreement will survive until the Indebtedness is paid in full; however, the representations and warranties set forth in Section 5.05 will survive beyond repayment of the entire Indebtedness, to the extent provided in Section 10.02(g). 

[INCLUDE THE FOLLOWING IF THE LOAN AGREEMENT CONTAINS SECTION 7.04; OTHERWISE STATE “NOT APPLICABLE” FOR ITEM 3]
3.
Preapproved Intrafamily Transfers. Section 7.04(b) of the Loan Agreement is amended to read as follows:
(b)
Conditions. The Preapproved Intrafamily Transfer satisfies each of the following conditions:
(i)
Borrower provides Lender with 30 days prior Notice of the proposed Preapproved Intrafamily Transfer, along with the Transfer Review Fee.
(ii)
Following the Transfer, Control and management of the day-to-day operations of Borrower continue to be held by the Person exercising such Control and management immediately prior to the Transfer, and there is no change in the Guarantor, if applicable.
(iii)
At the time of the Preapproved Intrafamily Transfer, no Event of Default has occurred and is continuing and no event or condition has occurred and is continuing that, with the giving of Notice or the passage of time, or both, would become an Event of Default.

(iv)
Lender collects all costs, including the cost of all title searches, title insurance and recording costs, and all Attorneys’ Fees and Costs; provided, however, that Lender will not be entitled to collect a Transfer Fee.

[INCLUDE THE FOLLOWING SUBSECTIONS (v) AND (vi) FOR A LOAN ORIGINATED ON DESIGNATED CME FORM DOCUMENTS]
(v)
If a nonconsolidation opinion was delivered on the Closing Date and if, after giving effect to all Preapproved Intrafamily Transfers and all prior Transfers, 50% or more in the aggregate of direct or indirect interests in Borrower are owned by any Person and its Affiliates that owned less than a 50% direct or indirect interest in Borrower as of the Closing Date, Borrower provides an opinion of counsel for Borrower, in form and substance satisfactory to Lender and to the Rating Agencies, with regard to nonconsolidation.

(vi)
Lender receives confirmation acceptable to Lender, in Lender’s Discretion, that Section 6.13 continues to be satisfied.

[OR]
[INCLUDE THE FOLLOWING SUBSECTIONS (v) AND (vi) FOR A LOAN ORIGINATED ON CONSOLIDATED FORM DOCUMENTS (LOAN DOCUMENTS WITH A REVISED DATE OF 3-1-2014 OR LATER)]
(v)
If a nonconsolidation opinion was delivered on the Closing Date and if, after giving effect to all Preapproved Intrafamily Transfers and all prior Transfers, 50% or more in the aggregate of direct or indirect interests in Borrower are owned by any Person and its Affiliates that owned less than a 50% direct or indirect interest in Borrower as of the Closing Date, Borrower provides an opinion of counsel for Borrower, in form and substance satisfactory to Lender with regard to nonconsolidation.

(vi)
Lender receives confirmation acceptable to Lender, in Lender’s Discretion, that Section 6.13 continues to be satisfied.

4.
Notice. Section 11.03(a) of the Loan Agreement is amended to read as follows:
11.03
Notice.
(a)
All Notices under or concerning this Loan Agreement will be in writing. Each Notice will be deemed given on the earliest to occur of (i) the date when the Notice is received by the addressee, (ii) the first Business Day after the Notice is delivered to a recognized overnight courier service, with arrangements made for payment of charges for next Business Day delivery, or (iii) the third Business Day after the Notice is deposited in the United States mail with postage prepaid, certified mail, return receipt requested. Addresses for Notice are as follows:

	If to Lender:
	Attention:

	If to Borrower:
	Attention:



5.
Definitions. Article XII of the Loan Agreement is amended as follows:

(a)
The following definitions are added:

“Acquisition” is defined in Recital D of this Amendment.

“Assumption” is defined in Recital E of this Amendment.

“Assumption Agreement” is defined in Recital E of this Amendment.

“Original Borrower” is defined in Recital A of this Amendment.
“Original Lender” is defined in Recital A of this Amendment.

(b)
The following definitions are modified to read as follows:

“Closing Date” means the date on which Borrower acquires the Mortgaged Property from Original Borrower and enters into the Assumption Agreement and this Amendment.

“Commitment Letter” means the assumption approval letter issued to Borrower by or on behalf of Lender, as such document may have been modified, amended or extended.

[INCLUDE IF THE ASSUMPTION APPROVAL REQUIRES NEW REPAIRS, WITH A NEW COMPLETION DATE]
“Completion Date” means __________, 20___, or such other date(s) as may be specified for particular Repairs in Exhibit C, as such date may be extended.

[INCLUDE THE FOLLOWING DEFINITION FOR A LOAN ORIGINATED ON DESIGNATED CME FORM DOCUMENTS]
“Property Manager” [CHOOSE ONE AS REQUIRED BY THE COMMITMENT OR ERLA:] means _________________, a ________________, or another residential rental property manager which is approved by Lender in writing. [OR] Not applicable.
“Security Instrument” means the mortgage, deed of trust, deed to secure debt or other similar security instrument executed by Original Borrower, assumed by Borrower and encumbering the Mortgaged Property and securing Borrower’s performance of its Loan obligations, including Borrower’s obligations under (i) the Note, (ii) this Loan Agreement, (iii) any Security Instrument, (iv) any Consolidation, Modification and Extension Agreement, (v) any Extension and Modification Agreement, and (vi) any similar agreement or instrument amending and restating existing security instruments.

[FOR A LOAN ORIGINATED ON DESIGNATED CME FORM DOCUMENTS OR CONSOLIDATED FORM DOCUMENTS (LOAN DOCUMENTS WITH A REVISED DATE OF 3-1-2014 OR LATER), CHOOSE THE APPLICABLE PROVISION - AN SPE EQUITY OWNER IS REQUIRED IF: (1) THE LOAN AMOUNT IS $25,000,000 OR GREATER OR THE LOAN IS PART OF A CROSSED POOL THAT IS A TOTAL OF $25,000,000 OR GREATER AND (2) BORROWER IS A LIMITED PARTNERSHIP OR LIMITED LIABILITY COMPANY WITH MORE THAN ONE EQUITY MEMBER.] 

“SPE Equity Owner” means _______, a [Delaware limited liability company] [OR] [__________ corporation].

[OR] 

“SPE Equity Owner” is not applicable. Borrower will not be required to maintain an SPE Equity Owner in its organizational structure during the term of the Loan and all references to SPE Equity Owner in this Loan Agreement and in the Note will be of no force or effect.

[END OF “SPE EQUITY OWNER” ALTERNATIVES.]
(c)
The following definition(s) is/are deleted:

“Property Seller”

6.
Riders.
(a)
Article XIII (Incorporation of Attached Riders) of the Loan Agreement is amended and restated in its entirety to read as follows:

ARTICLE XIII
INCORPORATION OF ATTACHED RIDERS.

The following Riders are attached to this Loan Agreement.
[LIST EACH RIDER TO BE ATTACHED TO THE LOAN AGREEMENT, AS AMENDED – WHETHER EXISTING AND CONTINUING OR NEW – BY NAME AND DATE REVISED. DO NOT LIST EXISTING RIDERS THAT ARE BEING DELETED. ATTACH TO THIS AMENDMENT ONLY, (a) NEW RIDERS REQUIRED BY THIS AMENDMENT, AND (b) EXISTING RIDERS THAT ARE BEING MODIFIED IN CONNECTION WITH THE TRANSFER.]
	Name of Rider
	Date Revised

	
	

	
	

	
	

	
	


(b)
The Loan Agreement is amended to delete all Riders that are not listed in Article XIII of the Loan Agreement, as amended and restated pursuant to Section 6(a) of this Amendment. Riders listed in Section 6(a) of this Amendment that were not previously attached to the Loan Agreement are attached to this Amendment.
7.
Exhibits. Article XIV (Exhibits) of the Loan Agreement is amended to read as follows:
ARTICLE XIV
INCORPORATION OF ATTACHED EXHIBITS.

Each of the following Exhibits, if marked with an “X” in the space provided, is deleted in its entirety and replaced with the corresponding Exhibit attached to this Amendment.
[MARK ALL ITEMS THAT ARE APPLICABLE]
|__|
Exhibit B
Modifications to Multifamily Loan and Security Agreement 
[USE THIS EXHIBIT TO CHANGE ANY EXISTING MODIFICATIONS AND TO ADD ANY MODIFICATIONS IN ADDITION TO THE STANDARD MODIFICATIONS SET FORTH IN THIS AMENDMENT]
|__|
Exhibit C
Repair Schedule of Work
|__|
Exhibit F
Capital Replacements
| X |
Exhibit H
Organizational Chart of Borrower as of the Closing Date

(required)
| X |
Exhibit I
Designated Entities for Transfers and Guarantor(s)

(required)
|__|
Exhibit M
Reserved

|__|
Exhibit N
Reserved

| X |
Exhibit O
Borrower’s Certificate of Property Improvement Alterations Completion (required)
(Remainder of page intentionally left blank; signature page follows.)

IN WITNESS WHEREOF, Borrower and Lender have executed this Amendment as of the date written above.

BORROWER:

____________________, a ____________________



By: 

Name:

Title:

LENDER:

____________________, a ____________________



By: 


Name:

Title:

EXHIBIT B

MODIFICATIONS TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
[INCLUDE ANY MODIFICATIONS TO THE BODY OF THE LOAN AGREEMENT AND MODIFICATIONS TO ANY RIDERS]
EXHIBIT C
REPAIR SCHEDULE OF WORK

[SPECIFY ANY NEW REPAIRS OR INCOMPLETE REPAIRS AS OF THE DATE OF THE ASSUMPTION]
EXHIBIT F
CAPITAL REPLACEMENTS

EXHIBIT H
ORGANIZATIONAL CHART OF BORROWER AS OF THE CLOSING DATE
[ATTACH ORGANIZATIONAL CHART SHOWING FULL LEGAL NAME FOR EACH INDIVIDUAL OR ENTITY AND FORMATION JURISDICTION AND ENTITY TYPE FOR EACH ENTITY]
EXHIBIT I
DESIGNATED ENTITIES FOR TRANSFERS AND GUARANTOR(S)

Designated Entities for Transfers

[LIST EACH ENTITY SPECIFIED IN THE ASSUMPTION APPROVAL AS A DESIGNATED ENTITY FOR TRANSFERS]
Guarantor(s)

[LIST EACH INDIVIDUAL AND ENTITY SPECIFIED IN THE ASSUMPTION APPROVAL AS A GUARANATOR]
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