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[NOTE TO PREPARER:  DRAFTING INSTRUCTIONS ARE HIGHLIGHTED, BOLDED AND BRACKETED - REMOVE ALL INSTRUCTIONS AND INAPPLICABLE CHOICES UPON COMPLETION. WHEN YOU ARE DONE THERE SHOULD BE NO HIGHLIGHTING REMAINING.]
REAFFIRMATION AGREEMENT

ASSUMPTION

(FOR USE WITH LOAN AGREEMENT FORMS)

(Revised 7-12-2016)

THIS REAFFIRMATION AGREEMENT (“Reaffirmation Agreement”) is made effective as of the ______ day of___________, 20___, by _________________ (collectively if more than one, “Original Borrower”) [include if applicable:  and _______________________ (collectively if more than one, “Original Guarantor”)] for the benefit of _____________________ (“Lender”).

RECITALS
A.
Pursuant to the terms of a Multifamily Loan and Security Agreement dated _________, ___ (“Loan Agreement”), Original Borrower obtained a loan from _____________ (“Original Lender”) in the original principal amount of $___________________ (“Loan”). The Loan is evidenced by a Multifamily Note in favor of Original Lender dated __________ (“Note”). The Note is secured by a Multifamily Mortgage, Deed of Trust, or Deed to Secure Debt dated the same date as the Note (“Security Instrument”), encumbering the Mortgaged Property. Original Lender sold the Note, assigned its rights in the Loan Agreement and the Security Instrument, and transferred the Loan to Lender, and Lender is now the holder of the Note and the owner of the Loan. The term “Loan Documents” will have the meaning given to it in the Loan Agreement.

[INCLUDE THE FOLLOWING RECITAL B IF ORIGINAL BORROWER IS REQUIRED TO RELINQUISH ALL OF ITS RIGHT, TITLE AND INTEREST IN THE EXISTING REPLACEMENT RESERVE FUND PURSUANT TO THE APPROVAL LETTER]
B.
Pursuant to the terms of the Loan Agreement, Original Borrower established a Replacement Reserve Fund (as defined in the Loan Agreement).
[INCLUDE THE FOLLOWING RECITAL IF ORIGINAL GUARANTOR IS REQUIRED TO REAFFIRM THE ORIGINAL GUARANTY]
[B OR C].
Original Guarantor guaranteed payment of certain amounts and performance of certain obligations by Original Borrower under the terms of the Loan Documents by executing a Guaranty dated as of ______________ (“Original Guaranty”).
[B OR C OR D].
As a condition to allowing Original Borrower to transfer the Mortgaged Property to _______________ (“New Borrower”) and allowing New Borrower to assume the Loan (“Assumption”), Lender has required that Original Borrower reaffirm certain of Original Borrower’s obligations under the Loan Documents [INCLUDE IF APPLICABLE: and that Original Guarantor reaffirm certain of Original Guarantor’s obligations under the Original Guaranty]. For purposes of this Reaffirmation Agreement, the term “Closing Date” means the date on which New Borrower acquires the Mortgaged Property from Original Borrower.

[C OR D OR E].
Capitalized terms used but not defined in this Reaffirmation Agreement will have the meanings assigned to them in the Loan Agreement.

In consideration of the mutual covenants contained in this Reaffirmation Agreement and the Loan Documents and other good and valuable consideration, the receipt and sufficiency of which are acknowledged by all parties, Guarantor and Lender agree [CHOOSE ONE:  Original Borrower and Lender OR Original Borrower, original Guarantor, and Lender] agree as follows:

1.
Representations and Warranties of Original Borrower. Original Borrower makes each of the following representations and warranties to Lender as of the date of this Reaffirmation Agreement:


 (a)
No Event of Default (or event which, with the giving of notice or the passage of time or both, would be an Event of Default) has occurred or is continuing under the Loan Documents.


(b)
Original Borrower has no claims, offsets, defenses, or counterclaims of any kind to its performance under, or Lender’s enforcement of, the Note and the other Loan Documents; and to the extent any such counterclaims, setoffs, defenses or other causes of action may exist, whether known or unknown, Original Borrower waives all such items. 

(c)
Original Borrower acknowledges that all of Lender’s actions in connection with the Loan have been in compliance with the terms of the applicable Loan Documents, and Original Borrower acknowledges and agrees that Lender has not breached or failed to perform any duty or obligation that Lender may owe Original Borrower.


(d)
There are no suits or actions threatened or pending against Original Borrower which affect the enforcement or validity of the Note, the Security Instrument, and/or the Loan Documents.

[CHOOSE THE VERSION OF SECTION 2 SPECIFIED IN THE ASSUMPTION APPROVAL]

[USE THE FOLLOWING IF ORIGINAL BORROWER IS RELEASED FROM ALL EXCEPT ENVIRONMENTAL LIABILITY – NO CLEAN PHASE I HAS BEEN PROVIDED]

2.
Release of Original Borrower; Rights of Lender.

(a)
In reliance upon Original Borrower’s representations and warranties in the Loan Documents and this Reaffirmation Agreement (“Representations and Warranties”), Lender releases Original Borrower from its obligations under the terms of the Loan Documents; provided, however, Original Borrower is not released from liability pursuant to Sections 6.12 and 10.02(b) of the Loan Agreement, relating to Prohibited Activities or Conditions, regardless of when such Prohibited Activities or Conditions arose or arise.

(b)
If any material representation or warranty made by Original Borrower in connection with the Assumption is materially false or misleading, this release will be canceled and Original Borrower will remain obligated under the Loan Documents as though there had been no release. 
(c)
If at any time all or any part of any payment by Original Borrower which has been applied by Lender to payment of the Loan is or must be rescinded, repaid or returned by Lender for any reason whatsoever (including the application of any bankruptcy, insolvency or other law), for purposes of this Reaffirmation Agreement, to the extent that such payment is or must be rescinded, repaid or returned, such payment will be deemed to have continued to be due and payable, notwithstanding such application by Lender, and this Reaffirmation Agreement will continue to be effective as to such payment as though such application by Lender had not been made. Original Borrower and New Borrower will each remain liable to Lender for the amount so rescinded, repaid, or returned to the same extent as if such amount had never originally been received by Lender, notwithstanding any cancellation of the Note, release or satisfaction of the Security Instrument, or the cancellation of any other Loan Document.

[OR]

[use the following if original borrower has provided a clean phase I and will be released from liability arising from post-transfer environmental conditions]
2.
Release of Original Borrower; Rights of Lender.

(a)
In reliance upon Original Borrower’s representations and warranties in the Loan Documents (“Representations and Warranties”), Lender releases Original Borrower from any and all obligations under the terms and provisions of the Loan Documents; provided, however, that Original Borrower is released from liability pursuant to Sections 6.12 and 10.02(b) of the Loan Agreement only with respect to Prohibited Activities or Conditions first arising after the Closing Date, provided such loss, liability, damage, claim, cost or expense does not directly or indirectly arise from or relate to any Prohibited Activities or Conditions existing prior to the Closing Date.

(b)
If any material representation or warranty made by Original Borrower in connection with the Assumption is materially false or misleading, this release will be canceled and Original Borrower will remain obligated under the Loan Documents as though there had been no release. 

(c)
If at any time all or any part of any payment by Original Borrower which has been applied by Lender to payment of the Loan on or prior to the date of this Reaffirmation Agreement is or must be rescinded, repaid or returned by Lender for any reason whatsoever (including the application of any bankruptcy, insolvency or other law), for purposes of this Reaffirmation Agreement, to the extent that such payment is or must be rescinded, repaid or returned, such payment will be deemed to have continued to be due and payable, notwithstanding such application by Lender and this Reaffirmation Agreement will continue to be effective as to such payment as though such application by Lender had not been made. Original Borrower and New Borrower will each remain liable to Lender for the amount so rescinded, repaid, or returned to the same extent as if such amount had never originally been received by Lender, notwithstanding any cancellation of the Note, release or satisfaction of the Security Instrument, or the cancellation of any other Loan Document.

 [CHOOSE THE VERSION OF SECTION 3 SPECIFIED IN THE ASSUMPTION APPROVAL]

[USE THE FOLLOWING IF ORIGINAL GUARANTOR IS RELEASED FROM ALL EXCEPT ENVIRONMENTAL LIABILITY – NO CLEAN PHASE I HAS BEEN PROVIDED]
3.
Ratification of Original Guaranty; Conditional Release by Lender.
(a)
Lender releases Original Guarantor from any and all liability under the Original Guaranty except to the extent that Original Guarantor guaranties payment of Original Borrower’s liability under Sections 6.12 and 10.02(b) of the Loan Agreement, relating to Prohibited Activities or Conditions, regardless of when such Prohibited Activities or Conditions arose or arise.

(b)
Original Guarantor ratifies its Original Guaranty only to the extent that it guaranties payments of Original Borrower’s liability under Sections 6.12 and 10.02(b) of the Loan Agreement, relating to Prohibited Activities or Conditions, regardless of when such Prohibited Activities or Conditions arose or arise.
(c)
If Lender’s release of Original Borrower is canceled in whole or in part pursuant to Section 2 of this Reaffirmation, the release of Original Guarantor provided for in this Section 3 will be correspondingly canceled.

[OR]

[use the following if original borrower has provided a clean phase I and original guarantor will be released from liability arising from post-transfer environmental conditions]
3.
Ratification of Original Guaranty; Conditional Release by Lender.
(a)
Lender releases Original Guarantor from any and all liability under the terms and provisions of the Original Guaranty; provided, however, that Original Guarantor is released from liability with respect to Original Borrower’s and New Borrower’s liability pursuant to Sections 6.12 and 10.02(b) of the Loan Agreement only with respect to Prohibited Activities or Conditions first arising after the Closing Date, provided such loss, liability, damage, claim, cost or expense does not directly or indirectly arise from or relate to any Prohibited Activities or Conditions existing prior to the Closing Date.

(b)
Original Guarantor ratifies its Original Guaranty only to the extent that it guaranties payments of Original Borrower’s and New Borrower’s liability under Sections 6.12 and 10.02(b) of the Loan Agreement, relating to Prohibited Activities or Conditions first existing prior to the Closing Date.

(c)
If Lender’s release of Original Borrower is canceled in whole or in part pursuant to Section 2 of this Reaffirmation, the release of Original Guarantor provided for in this Section 3 will be correspondingly canceled.

[OR]

[USE THE FOLLOWING IF GUARANTOR IS NOT RELEASED FROM ANY LIABILITY]

3.
Ratification of Guaranty. By signing this Reaffirmation Agreement, Guarantor ratifies the Guaranty and acknowledges that the Guaranty remains in full force and effect.

[END OF BORROWER AND GUARANTOR RELEASE/RATIFICATION OPTIONS]
[INCLUDE THE FOLLOWING SECTION 4 IF ORIGINAL BORROWER IS REQUIRED TO RELINQUISH ALL OF ITS RIGHT, TITLE AND INTEREST IN THE EXISTING REPLACEMENT RESERVE FUND PURSUANT TO THE APPROVAL LETTER]
4.
Replacement Reserve Fund. Original Borrower hereby relinquishes all of its right, title and interest in and to the Replacement Reserve Fund existing as of the date of this Reaffirmation Agreement.

[4 OR 5].
Miscellaneous.

(a)
This Reaffirmation Agreement will be binding upon and will inure to the benefit of the parties to this Reaffirmation Agreement and their respective heirs, successors and permitted assigns.

(b)
No provision of this Reaffirmation Agreement that is held to be inoperative, unenforceable or invalid will affect the remaining provisions, and to this end all provisions of this Reaffirmation Agreement are declared to be severable.

(c)
Time is of the essence of this Reaffirmation Agreement.

(d)
This Reaffirmation Agreement may not be changed orally, but only by an agreement in writing, signed by the party against whom enforcement of any waiver, change, modification or discharge is sought.

(e)
This Reaffirmation Agreement will be construed in accordance with the laws of the Property Jurisdiction.

(f)
This Reaffirmation Agreement may be executed in counterparts, each of which will be deemed an original, but all of which together will constitute a single document.

(Remainder of page intentionally left blank; signature page follows.)

IN WITNESS WHEREOF, [CHOOSE ONE: Original Borrower and Lender OR Original Borrower, Original Guarantor and Lender] have executed this Reaffirmation Agreement as of the date written above.

ORIGINAL BORROWER:

____________________________, a ___________________________________

By:







Name:







Title:







[INCLUDE IF APPLICABLE]
ORIGINAL GUARANTOR:
____________________________, a ___________________________________

By:







Name:







Title:







LENDER:
____________________________, a ___________________________________

By:







Name:







Title:
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