
RIDER TO MULTIFAMILY LOAN AND SECURITY AGREEMENT

LEASE-UP TRANSACTION 
CASH RESERVE OR LETTER OF CREDIT REQUIRED
(Revised 9-25-2015)

[MAKE ALL SELECTIONS AND COMPLETE ALL BLANKS ACCORDING TO THE INSTRUCTIONS IN THE COMMITMENT/ERLA]
The following changes are made to the Loan Agreement which precedes this Rider:

[CHOOSE ONLY ONE SECTION A]

[USE THE FOLLOWING SECTION A IF THE BORROWER IS DEPOSITING CASH INTO A RESERVE; OTHERWISE DELETE AND PROCEED TO THE NEXT SECTION A]
A.
Section 4.10 is deleted and replaced with the following:
4.10
Stabilization Reserve Fund. 

(a)
Deposit to Stabilization Reserve Fund. Borrower and Lender agree that, as of the date of this Loan Agreement, Stabilization has not occurred and that Borrower has established the Stabilization Reserve Fund by depositing the Stabilization Reserve Deposit with Lender on the date of this Loan Agreement.
(b)
Right to Withdraw Funds from the Stabilization Reserve Fund. Lender, or Loan Servicer on Lender’s behalf, may withdraw all or part of the Stabilization Reserve Fund at any time and without Notice to Borrower and apply such withdrawn funds in accordance with Section 4.10(c) if either of the following occurs:

(i)
On or after the Required Stabilization Date, if Stabilization has not occurred, in which event Lender or Loan Servicer may withdraw (A) funds in the amount required to make the Stabilization Prepayment, and (B) to the extent Stabilization Collateral remains after the Stabilization Prepayment is made, funds in an amount up to the amount of the Stabilization Prepayment Premium. Borrower will be responsible for payment of any portion of the Stabilization Prepayment Premium that exceeds the Stabilization Collateral.

(ii)
An Event of Default has occurred and is continuing.
(c)
Application of Funds. If Lender, or Loan Servicer on Lender’s behalf, withdraws funds from the Stabilization Reserve Fund, then Lender will apply such funds as follows: 

(i)
With respect to funds withdrawn pursuant to Section 4.10(b)(i), Lender will apply such funds first to the Stabilization Prepayment and then, if any funds remain after the Stabilization Prepayment is made, to the Stabilization Prepayment Premium. Borrower will be responsible for payment of any portion of the Stabilization Prepayment Premium that exceeds the Stabilization Collateral.

(ii)
With respect to funds withdrawn pursuant to Section 4.10(b)(ii), Lender will apply such funds, without restriction and without any specific order of priority, to the payment of any and all Indebtedness.

(d)
Release of Stabilization Reserve Fund. Lender will return the funds in the Stabilization Reserve Fund to Borrower within 30 days after the first of the following to occur:
(i)
Payment of the Indebtedness in full, including all accrued but unpaid interest and prepayment premiums.

(ii)
Provided no Event of Default exists, upon receipt of a written release request from Borrower if either (i) Stabilization has occurred before the Required Stabilization Date or (ii) the Stabilization Prepayment has been made, together with the Stabilization Prepayment Premium.
[OR]
[USE THE FOLLOWING SECTION A IF THE BORROWER IS PROVIDING A LETTER OF CREDIT; OTHERWISE DELETE]
A.
Section 4.10 is deleted and replaced with the following:
4.10
Stabilization Letter of Credit.
(a)
Deposit of Stabilization Letter of Credit. Borrower and Lender agree that, as of the date of this Loan Agreement, Stabilization has not occurred and that Borrower has deposited a Stabilization Letter of Credit with Lender on the date of this Loan Agreement.
(b)
Right to Draw Upon Stabilization Letter of Credit. Lender, or Loan Servicer on Lender’s behalf, may draw upon all or part of the Stabilization Letter of Credit at any time and without Notice to Borrower and apply the Proceeds in accordance with Section 4.10(d) if any of the following occurs:

(i)
On or after the Required Stabilization Date, if Stabilization has not occurred, in which event Lender or Loan Servicer may draw upon the Stabilization Letter of Credit (A) for the amount required to make the Stabilization Prepayment and, (B) to the extent Stabilization Collateral remains after the Stabilization Prepayment is made, for an amount up to the amount of the Stabilization Prepayment Premium. Borrower will be responsible for payment of any portion of the Stabilization Prepayment Premium that exceeds the Stabilization Collateral.
(ii)
An Event of Default has occurred and is continuing. 

(iii)
Subject to the provisions of 4.10(d)(ii), at any time during the 30-day period prior to the expiration date of the Stabilization Letter of Credit if Borrower fails to deliver a renewal or replacement Stabilization Letter of Credit when required by Section 4.10(c), below, if applicable.
(c)
Renewal or Replacement of Stabilization Letter of Credit. Until either (i) Stabilization has occurred or (ii) the Stabilization Prepayment has been made (together with the Stabilization Prepayment Premium), at least 30 days prior to the expiration date of the Stabilization Letter of Credit, Borrower must deliver to Lender a renewal or replacement of the Stabilization Letter of Credit which must also meet the requirements of this Section 4.10 and Section 11.15.
(d)
Application of Funds. If Lender, or Loan Servicer on Lender’s behalf, draws upon the Stabilization Letter of Credit, then Lender will apply the Proceeds as follows: 

(i)
With respect to draws pursuant to Section 4.10(b)(i), Lender will apply such Proceeds first to the Stabilization Prepayment and then, if any Proceeds remain after the Stabilization Prepayment is made, to the Stabilization Prepayment Premium. Borrower will be responsible for payment of any portion of the Stabilization Prepayment Premium that exceeds the Stabilization Collateral.

(ii)
With respect to draws pursuant to Section 4.10(b)(ii), Lender will apply such funds, without restriction and without any specific order of priority, to the payment of any and all Indebtedness.

(iii)
With respect to draws pursuant to Section 4.10(b)(iii), then Lender will hold the Proceeds in escrow until the first to occur of the following:

(A)
Any event or condition that would have entitled Lender to draw upon the Stabilization Letter of Credit under Section 4.10(b)(i) or (ii), in which case Lender may apply the Proceeds as described in Section 4.10(d)(i) or (ii), as applicable. 
(B)
The satisfaction of the conditions for release of the Stabilization Letter of Credit under Section 4.10(e), in which case Lender will release the Proceeds to Borrower.
Either Lender or Loan Servicer may hold the Proceeds. Neither Lender nor Loan Servicer will have any obligation to invest the Proceeds or to pay to Borrower interest on the Proceeds, nor will Lender or Loan Servicer have any liability or obligation to Borrower with regard to loss of the Proceeds except by reason of its own gross negligence or intentional misconduct.

(e)
Release of Stabilization Letter of Credit; Return of Proceeds. Lender will release the Stabilization Letter of Credit or, as applicable, return the Proceeds to Borrower, within 30 days after the first of the following to occur:
(i)
Payment of the Indebtedness in full, including all accrued but unpaid interest and prepayment premiums.

(ii)
Provided no Event of Default exists, upon receipt of a written release request from Borrower if either (i) Stabilization has occurred, or (ii) the Stabilization Prepayment has been made, together with the Stabilization Prepayment Premium.
[INCLUDE ALL REMAINING SECTIONS WHETHER THE BORROWER IS PROVIDING A LETTER OF CREDIT OR A CASH DEPOSIT]
B.
Section 6.07 (b)(i) is deleted and replaced with the following:
(i)
Within 15 days after the end of each calendar month prior to Stabilization (or the making of a Stabilization Prepayment, if earlier), 25 days after the end of each calendar quarter after Stabilization (or the making of a Stabilization Prepayment if earlier) and prior to Securitization, and within 35 days after each calendar quarter after Securitization, each of the following:

(A)
A Rent Schedule dated no earlier than the date that is 5 days prior to the end of such quarter, or month, as applicable.
(B)
A statement of income and expenses for Borrower’s operation of the Mortgaged Property that is either of the following:
(1)
For the 12 month period ending on the last day of such quarter, or month, as applicable.

 (2)
If at the end of such quarter, or month, as applicable, Borrower or any Affiliate of Borrower has owned the Mortgaged Property for less than 12 months, for the period commencing with the acquisition of the Mortgaged Property by Borrower or its Affiliate, and ending on the last day of such quarter, or month, as applicable.
(C)
When requested by Lender, a balance sheet showing all assets and liabilities of Borrower relating to the Mortgaged Property as of the end of that fiscal quarter, or month, as applicable.
C.
Section 6.43 is deleted and replaced with the following:

6.43
Stabilization.
(a)
Before Stabilization occurs (unless a Stabilization Prepayment has already been made), Lender will from time to time upon Borrower’s written request determine whether Stabilization has occurred. Borrower may make such written request no more often than once every 30 days. Lender may also make such determination at any other time and from time to time as Lender may elect in its sole discretion, with or without Borrower’s written request. To the extent not previously provided, Borrower must provide to Lender such information as Lender may require to determine whether Stabilization has occurred.
(b)
For the purposes of this Loan Agreement, “Stabilization” means that Lender has determined that each of the following requirements has been satisfied in each of the 3 consecutive months preceding the date of such determination:

(i)
The NOI (as defined below) of the Mortgaged Property supports a debt coverage ratio of no less than ____:1.00, as determined by Lender. The calculation of the debt coverage ratio will be based on a ___-year amortization schedule [INCLUDE THE FOLLOWING IF A FLOATING RATE LOAN: and an annual interest rate of ________%,]. (“Minimum DCR Requirement”).
(ii)
The NRI (as defined below) equals at least $__________, based on trailing 1-month (T-1) collections (“Minimum NRI Requirement”).
(iii)
No less than ___% of the residential units at the Mortgaged Property have been leased pursuant to Leases that:
(A)
Are with tenants that are not Affiliates of Borrower or Guarantor (except as otherwise expressly agreed by Lender in writing).
(B)
Are on arms’ length terms and conditions.
(C)
Otherwise satisfy the requirements of the Loan Documents. (“Minimum Occupancy Requirement”).
(c)
For the purposes of this Loan Agreement, the following terms will have the meanings set forth below:
“Acceptable Other Income” means any income actually collected by Borrower, other than Gross Potential Rent, from all of the following:

(i)
Laundry.

(ii)
Vending.

(iii)
Cable.

(iv)
Utility reimbursements from tenants.

(v)
Short term Lease premiums (up to a maximum of 5% of the units in the Mortgaged Property, net of any prepaid revenues).

(vi)
Parking (net of any prepaid revenues).

(vii)
Income from commercial units.

(viii)
Any other type of income actually collected by Borrower from the Mortgaged Property that is acceptable to and approved by Lender in Lender’s Discretion, specifically excluding interest income. Pet income may be included at Lender’s Discretion.

“Actual Fixed Expenses” means: (i) Taxes for the Mortgaged Property, (ii) Insurance premiums, (iii) the annualized amount of operating expenses (including the Management Fee) for each full calendar month following the date that the Minimum Occupancy Requirement is satisfied, and (iv) the annualized amount of the monthly Replacement Reserve Deposit (even if such deposit is deferred). Capital expenditures are specifically excluded from this definition.

“Bad Debt” means that portion of Gross Potential Rent which is assumed not to be collected by Borrower due to tenant non-payment.
“Concessions” means: (i) rental abatements, (ii) “free” rent, (iii) inducements, and (iv) other incentives.

“Effective Gross Income” means the positive annualized amount of the Gross Potential Rent, net of the Concessions, subject to the Vacancy Rate, minus Bad Debt, plus the Acceptable Other Income.
“Expenses” means the greater of:  (i) the annualized Actual Fixed Expenses for the Mortgaged Property, or (ii) the Underwritten Expenses.

“Gross Potential Rent” means the sum of: (i) monthly rents actually collected from tenants under residential Leases identified in each of the most current rent rolls, and (ii) achievable monthly rents attributable to residential vacant units, calculated at market rents, as determined by Lender in Lender's Discretion. (Market rents attributable to employee and model units may be included in the calculation of Gross Potential Rent if they are also included in operating expenses.)

“Management Fee” means the Property Manager’s contractual management fee at the time of the applicable calculation.
“NOI” means the positive, annualized amount by which Effective Gross Income exceeds Expenses.
“NRI” means Gross Potential Rents, net of Concessions, subject to the Vacancy Rate, minus Bad Debt, plus short term Lease premiums (up to a maximum of 5% of the units in the Mortgaged Property, net of any prepaid revenues).
“Underwritten Expenses” means $_________, which includes the Underwritten Management Fee. 
“Underwritten Management Fee” means a fee equal to __% of Effective Gross Income.
“Vacancy Rate” means the greater of:  (i) actual vacancy, (ii) 5%, if the Mortgaged Property has 30 or more units, or 10%, if the Mortgaged Property has fewer than 30 units, or (iii) the vacancy for the submarket of the Mortgaged Property, as determined by Lender. Units occupied by employees and model units will be deemed occupied for purposes of calculating the Vacancy Rate.
(d)
Unless Lender determines that Stabilization has occurred prior to the Required Stabilization Date, Lender will be entitled to apply the Stabilization Collateral to make a Stabilization Prepayment and, to the extent any Stabilization Collateral remains after the Stabilization Prepayment is made, to pay the Stabilization Prepayment Premium, all in accordance with Section 4.10. If any portion of the Stabilization Prepayment Premium remains unpaid after the application of the Stabilization Collateral, Borrower will be liable for the outstanding balance.
[CHOOSE ONE SECTION (e)]
[USE THE FOLLOWING FOR AMORTIZING AND PARTIAL-INTEREST LOANS.]
(e)
Notwithstanding anything to the contrary in the Note or in any other Loan Document, upon the application of the Stabilization Prepayment, Lender will recalculate the monthly installment of principal and interest due under the Note to an amount that would fully amortize the outstanding principal balance of the Note as of the date of such prepayment over the remainder of the Amortization Period, which calculation by Lender will be binding and conclusive absent manifest error.
[OR]
[USE THE FOLLOWING FOR INTEREST-ONLY LOANS]
(e)
Notwithstanding anything to the contrary in the Note or in any other Loan Document, upon the application of the Stabilization Prepayment, Lender will recalculate the monthly installment of interest due under the Note.
D.
Section 7.05(a)(xv) is deleted and replaced with the following: 
(xv)
Either (i) Securitization has occurred, or (ii) Stabilization has occurred, or (iii) a Stabilization Prepayment has been made (together with the Stabilization Prepayment Premium).

E.
The following definitions are added to Article XII:
“Amortization Period” means a period of ___________ months, commencing on the date on which the first payment of principal is due under the Note [DELETE THIS DEFINITION IF THE LOAN IS INTEREST-ONLY THE ENTIRE TERM.]
“Minimum DCR Requirement” is defined in Section 6.43. 
“Minimum NRI Requirement” is defined in Section 6.43.
“Minimum Occupancy Requirement” is defined in Section 6.43.
“Required Stabilization Date” means ______________, 20__ .
“Stabilization” is defined in Section 6.43. 
“Stabilization Collateral” means [IF CASH RESERVE: the funds in the Stabilization Reserve Fund] [IF LETTER OF CREDIT: the Stabilization Letter of Credit and the Proceeds of the Stabilization Letter of Credit].
“Stabilization Collateral Amount” means $________________.
“Stabilization Letter of Credit” means one or more Letters of Credit in an amount equal to the Stabilization Collateral Amount and satisfying the provisions of Section 11.15. [DELETE THIS DEFINITION IF BORROWER IS PROVIDING A CASH RESERVE DEPOSIT]
“Stabilization Prepayment” means a prepayment of the Loan in an amount equal to the lesser of:  (i) the Stabilization Collateral Amount, or (ii) the amount that will cause the Mortgaged Property to achieve the Minimum DCR Requirement, as determined by Lender.
“Stabilization Prepayment Premium” means any prepayment premium due in connection with the Stabilization Prepayment, which will be calculated in accordance with the terms of the Note.
 “Stabilization Reserve Deposit” means a cash deposit in the amount of the Stabilization Collateral Amount. [DELETE THIS DEFINITION IF BORROWER IS PROVIDING A LETTER OF CREDIT]
“Stabilization Reserve Fund” is the fund established pursuant to Section 4.10. [DELETE THIS DEFINITION IF BORROWER IS PROVIDING A LETTER OF CREDIT]
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