Freddie Mac Loan # _______________
DEBT SERVICE ESCROW AGREEMENT

(Form revised 10/23/07)


This DEBT SERVICE ESCROW AGREEMENT (“Agreement”) is made and entered into, to be effective as of ___________, 20__, by and between ____________________, a ___________________________ (“Borrower”), and ______________________________________, a _________________ (“Lender”) and its successors and assigns.

RECITALS:
A.
Lender has agreed to make and Borrower has agreed to accept the Loan, which is to be evidenced by the Note and secured by the Security Instrument.

B.
As a condition to the origination of the Loan, Lender has required Borrower to establish the Debt Service Escrow to ensure that adequate funds are available for, among other things, payment of any Projected Deficit, to further secure Borrower’s obligations under the Loan Documents, and to set forth the terms under which the Debt Service Escrow will be maintained and governed.

COVENANTS:

NOW, THEREFORE, for and in consideration of the Loan, the mutual promises and covenants contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, Lender and Borrower agree as follows:

1.
Definitions.
The following terms used in this Agreement will have the meanings set forth below; any capitalized term used in this Agreement and not otherwise defined herein will have the meaning given to such term in the Loan Documents:
a.

“Debt Service Escrow” means the account in the amount of   

              $ _______________________ .

b.

“Escrow Period” means the period during which Lender holds the Debt Service Escrow.

c.
“Jurisdiction” means the State in which the Property is located.

d.
“Loan” means the mortgage loan from Lender to Borrower in the original principal amount of                                                       and 00/100 ($_______________), as evidenced by the Note and secured by the Security Instrument.

e.
“Loan Documents” means, collectively, the Note, Security Instrument and all other instruments and documents executed in connection with the Loan.

f.
“Minimum Balance” means the amount equal to ___ (__) scheduled Monthly Payments under the Note.

g.

“Monthly Deficit” means the excess, if any, of the Monthly Payment required by the Note over the Net Operating Income.

h.

“Monthly Deposit” means the sum of __________ ($_____).  

i.
“Monthly Payment” means the monthly payment of principal and interest or interest only due pursuant to the terms of the Note.

j.
  
“Net Operating Income” means the collected monthly rental income and other recurring income including late fees, deposit forfeitures, application fees, credit check fees, and non-refundable pet deposits, furniture or fixtures plus laundry and vending income, minus Permitted Expenses.  Net Operating Income will be computed monthly on an unaudited basis [INCLUDE IF REQUIRED BY COMMITMENT OR ERLA , OTHERWISE DELETE:  and adjusted annually by audit to a precise basis.  

k.
“Note” means the promissory note from Borrower to Lender evidencing the Loan.

l.
“Permitted Expenses” means actual monthly operating expenses, routine maintenance expenses (excluding interest, depreciation and amortization) and the required monthly deposits to the Repair Escrow and Replacement Reserve, if any, established for the benefit of Lender in connection with the Loan.

m.
“Projected Deficit” means a deficit in the Net Operating Income such that the Net Operating Income is not sufficient to pay the Monthly Payment.

n.
“Property” means the real property and improvements described on Exhibit A of the Security Instrument.

o.
“Security Instrument” means the mortgage, deed of trust, deed to secure debt, or other similar security instrument encumbering the Property and securing Borrower’s repayment of the Note.

2.

Establishment.

a.

On the date hereof, Borrower must deposit with Lender the sum of                       ________  Dollars ($                   ) in the form of cash, or an unconditional, irrevocable letter of credit (in a form approved by Lender) issued to Lender by a banking institution approved by Lender.

b.
In the event Section 1(h) above provides for a Monthly Deposit in an amount greater than zero dollars, then commencing on the date the first Monthly Payment is due under the Note and continuing on the same day of each successive month until the Loan is paid in full, Borrower must pay the Monthly Deposit to Lender for deposit into the Debt Service Escrow, together with its regular Monthly Payments.    
c.

Borrower and Lender agree that all moneys deposited into the Debt Service Escrow will be held by Lender in an interest bearing account.  Any interest earned on the funds will be added to the principal balance of the Debt Service Escrow and disbursed in accordance with the provisions of this Agreement. Lender will not be responsible for any losses resulting from investment of moneys in the Debt Service Escrow or for obtaining any specific level or percentage of earnings on such investment. Lender will not be required to invest the Debt Service Escrow in accordance with the instructions of the Borrower.  Lender will be entitled to deduct from the Debt Service Escrow a one-time fee for establishing the Debt Service Escrow in the amount of __________ Dollars ($____).

d.
Subject to the pledge and security interest, and other rights of Lender set forth in this Agreement, the Debt Service Escrow will be maintained for the purpose of assuring Lender that adequate funds are available for the payment of any Monthly Deficit during the Escrow Period and to further secure Borrower’s obligations under the Loan Documents.

e.
The Borrower agrees that any letter of credit deposited with the Lender is in lieu of cash and is for the convenience of the Borrower.  The Lender will be entitled to draw on the letter of credit at any time and in no event will be liable for any damages as a result of drawing on the letter of credit.

3.
Operating Statements.  During the term of this Agreement, for each month in which Borrower fails to timely pay Lender the full amount of debt service owed pursuant to the Loan (or as otherwise requested by Lender), Borrower must provide to Lender by the fifth (5th) day of each such calendar month, a certified rent roll, together with monthly operating statements reflecting all items of income and expense in connection with the operation of the Property or in connection with any services provided in connection with the operation of the Property.  Each rent roll and operating statement must be prepared in accordance with generally accepted accounting principles consistently applied, and certified as true and complete by a principal of Borrower (who may rely upon Borrower’s agent in making such certification, if such reliance is stated in the certification).  In addition, upon request by Lender, Borrower must provide to Lender any other information prepared or used by Borrower in connection with the operation of the Property.

4.

Disbursements to Lender.

a.

During the Escrow Period, Borrower will make monthly payments equal to the lesser of (i) the monthly payment required by the Note, or (ii) the Net Operating Income for the calendar month immediately preceding the calendar month in which the Monthly Payment is due.  Nothing contained in this Section will relieve Borrower of the obligation to pay monthly escrow amounts required under the Loan Documents.  Lender will deduct funds from the Debt Service Escrow at such times and in such amounts as Lender determines are necessary to cover the Monthly Deficit.  All additional amounts required in connection with any such Monthly Payments must be paid by Borrower from Borrower’s own funds.  Additional disbursements from the Debt Service Escrow may be made at the discretion of the Lender, to be applied to the Indebtedness (as such term is defined in the Note).

b.

[INCLUDE THE APPLICABLE PROVISION, AND DELETE THE OTHER ONE; REPLACE WITH “Intentionally Omitted” IF NEITHER PROVISION IS APPLICABLE:]  

Following any disbursement from the Debt Service Escrow, Borrower will be required to replenish the Debt Service Escrow (whether by depositing additional cash, or by posting a replacement letter of credit) to the Minimum Balance not more than thirty (30) days following such draw.  

OR  

When the Debt Service Escrow has been reduced to the Minimum Balance, no further disbursements will be made from the Debt Service Escrow.  Thereafter, Borrower must make and must continue to make, the full Monthly Payment required by the Note for the remainder of the term of the Loan.
5.
Security Agreement.  Borrower hereby conveys, pledges, transfers and grants to Lender a security interest pursuant to the Uniform Commercial Code of the Jurisdiction and other applicable laws in and to all money in the Debt Service Escrow as such may increase or decrease from time to time for the purpose of securing Borrower's obligations under this Agreement and to further secure Borrower's obligations under the Note, Security Instrument and other Loan Documents.

6.
Post Default.  If Borrower defaults in the performance of its obligations under this Agreement or under any Loan Document, Lender and its successors and assigns will have all remedies available to them under Article 9 of the Uniform Commercial Code of the Jurisdiction and under any other applicable law.  In addition, Lender may retain all money in the Debt Service Escrow, including interest, and, Lender may apply such amounts, without restriction and without any specific order of priority, to the payment of any and all indebtedness or obligations of Borrower set forth in any Loan Documents, including, but not limited to, principal, interest, taxes, insurance, attorneys’ fees actually incurred, repairs to the Property, and any expenses of collection and/or foreclosure.  Borrower must pay a prepayment premium computed using the formula set forth in the Note with respect to any application of the Debt Service Escrow as a prepayment of principal under the Note.  The Borrower may not pay the prepayment premium from the funds withdrawn from the Debt Service Escrow.
7.
Taxes.  Any taxes due on any interest accruing on any moneys held in accordance with this Agreement will be the sole obligation of Borrower, whether or not such moneys and interest are ultimately paid to or on behalf of the Borrower.

8.

Termination.  

a. 

If not sooner terminated by written concurrence of the parties, this Agreement will terminate upon the first to occur of the following:

i.

payment in full of the Indebtedness, including all accrued but unpaid interest, any applicable prepayment premium and all other sums due under the Note;

ii. INSERT ANY TERMINATION PROVISION FROM THE COMMITMENT OR APPLICATION; IF NOT APPLICABLE, REPLACE WITH “Intentionally Omitted”:]   
iii. [INCLUDE THE FOLLOWING ONLY IF APPLICABLE; IF NOT APPLICABLE, REPLACE WITH “Intentionally Omitted”:]   
The Debt Service Escrow has been reduced to the Minimum Balance.
b.

In addition to those items required by Section 3 above, Borrower agrees to provide Lender with rent rolls, financial statements and any other items as Lender may request in order to determine whether the requirements of this Section 8 have been satisfied.
c.

Within thirty (30) days after termination of this Agreement, Lender will pay to Borrower all funds remaining in the Debt Service Escrow.

9.
Assignment.

a.
The Borrower acknowledges that the Lender intends to assign the Note and Security Instrument to the Federal Home Loan Mortgage Corporation (“Freddie Mac”), and that, as part of that transaction, the Lender intends to assign this Agreement and all rights of the Lender under this Agreement to Freddie Mac.  Freddie Mac in the future may assign this Agreement to any party to whom it may in the future sell or transfer the Loan. 

b.
Except as provided in Subsection (a), no party to this Agreement may assign its rights or delegate its obligations under this Agreement without the prior written consent of the other party.

c.
This Agreement will be binding upon and will inure to the benefit of the parties and their respective heirs, successors, and permitted assigns.

10.
Joint and Several Liability.  If more than one person or entity signs this Agreement as Borrower, the obligation of such person or entity will be joint and several. 

11.
Notices.

a.
All notices under or concerning this Agreement must be in writing.  Each such notice will be deemed given when received by the addressee or delivered to Federal Express or a comparable overnight courier service, addressed as provided in this Section and with charges for next business day delivery paid.

b.
Notices intended for the Lender must be addressed to:

Freddie Mac Multifamily Portfolio Services

8100 Jones Branch Drive

McLean, Virginia 22102

Attn: Director, Multifamily Portfolio Services

And

[INSERT SERVICER NOTICE ADDRESS]
_____________________________________

_____________________________________
_____________________________________

c.
Notices intended for the Borrower must be addressed to:

_____________________________________

_____________________________________
_____________________________________

d.
Either party may change the address to which notices intended for that party are to be directed by means of notice given to the other party in accordance with this Section.

12.
Governing Law.  Except as otherwise expressly stated herein, this Agreement will be construed in accordance with and governed by the laws of the Commonwealth of Virginia.

13.
Captions, Cross References and Exhibits.  The captions assigned to provisions of this Agreement are for convenience only and will be disregarded in construing this Agreement.  Any reference in this Agreement to an "Exhibit" or a "Section", unless otherwise explicitly provided, will be construed as referring, respectively, to an Exhibit attached to this Agreement or to a section of this Agreement.  All Exhibits attached to or referred to in this Agreement are incorporated by reference into this Agreement.

14.
Number and Gender.  Use of the singular in this Agreement includes the plural, use of the plural includes the singular, and use of one gender includes all other genders, as the context may require.

15.
No Partnership.  This Agreement is not intended to, and will not, create a partnership or joint venture among the parties, and no party to this Agreement will have the power or authority to bind any other party except as explicitly provided in this Agreement.

16.
Severability.  The invalidity or unenforceability of any provision of this Agreement will not affect the validity of any other provision, and all other provisions will remain in full force and effect.

17.
Entire Agreement.  This Agreement contains the entire agreement among the parties as to the rights granted and the obligations assumed in this Agreement.

18.
Waiver; No Remedy Exclusive.  Any forbearance by a party to this Agreement in exercising any right or remedy given under this Agreement or existing at law or in equity will not constitute a waiver of or preclude the exercise of that or any other right or remedy.  Unless otherwise explicitly provided, no remedy under this Agreement is intended to be exclusive of any other available remedy, but each remedy will be cumulative and will be in addition to other remedies given under this Agreement or existing at law or in equity.

19.
Third Party Beneficiaries.  Neither any creditor of any party to this Agreement, nor any other person, is intended to be a third party beneficiary of this Agreement.

20.
Further Assurances and Corrective Instruments.  To the extent permitted by law, the parties will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such supplements to this Agreement and such further instruments as may reasonably be required for carrying out the intention of or facilitating the performance of this Agreement.

21.
Counterparts.  This Agreement may be executed in multiple counterparts, each of which will constitute an original document and all of which together will constitute one agreement.

22. 
Indemnity.  By executing this Agreement Borrower agrees to indemnify and hold harmless Lender and its successors and assigns from and against any and all losses, claims, damages, liabilities and expenses including, without limitation, attorneys' fees and disbursements, which may be imposed or incurred in connection with this Agreement.
23.
Determinations by Lender.  In any instance where the consent or approval of Lender may be given or is required, or where any determination, judgment or decision is to be rendered by Lender under this Agreement, the granting, withholding or denial of such consent or approval and the rendering of such determination, judgment or decision will be made or exercised by Lender (or its designated representative) at its sole and exclusive option and in its sole and absolute discretion.
24.
Modifications.  The Exhibit noted below, if marked with an "X" in the space provided, is attached to this Agreement: 

[___]
  Exhibit A 
Modifications to Debt Service Escrow Agreement

IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and year first above written.

BORROWER:

_____________________________
_____________________________


By: _______________________
Name: ____________________

Title:  _____________________

	Borrower’s Social Security 

or Taxpayer Identification No.




LENDER:
_____________________________
_____________________________


By: _______________________
Name: ____________________

Title:  _____________________

EXHIBIT A
MODIFICATIONS TO DEBT SERVICE ESCROW AGREEMENT

The following modifications are made to the text of the Agreement that precedes this Exhibit.
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