DEMAND PROMISSORY NOTE

(Form revised 12-15-2006)

$ ______________________

Effective Date:  _____, 20__


McLean, Virginia


IMPORTANT NOTICE

THIS INSTRUMENT CONTAINS A CONFESSION OF JUDGMENT PROVISION, WHICH CONSTITUTES A WAIVER OF IMPORTANT RIGHTS YOU MAY HAVE AS A DEBTOR AND ALLOWS THE CREDITOR TO OBTAIN A JUDGMENT AGAINST YOU WITHOUT ANY FURTHER NOTICE.

FOR VALUE RECEIVED, _________________________________ (“Maker”),  jointly and severally if more than one, promises to pay to ___________________, located at __________________________ (“Lender”), or order (Lender or any other holder of this Note is referred to as “Holder”), upon written demand made by Holder, the principal sum of _____________________ and no/100ths Dollars ($_________.00), together with interest as set forth below (the “Indebtedness”).  

[INSERT “MAKER” IF MAKER AND BORROWER ARE THE SAME ENTITY (]______________________ (“Borrower”) has submitted an application (the “Lender’s Application”) to Lender for a real estate mortgage loan (the “Mortgage”) with respect to a certain multifamily project commonly known as __________________, in ___________________ (the “Property”).  Maker is a ___________ of Borrower. [( INSERT “N/A” IN THE BLANK IF MAKER AND BORROWER ARE THE SAME ENTITY]  Lender has submitted an early rate and/or spread lock application to the Federal Home Loan Mortgage Corporation (“Freddie Mac”) for Freddie Mac’s purchase of the Mortgage from Lender (including any adjustment letters issued by Freddie Mac, the “Freddie Mac Application”).  Maker acknowledges that Lender would not agree to provide the Mortgage to Borrower without the Freddie Mac Application, and that Maker will receive substantial benefit from the making of the Mortgage by Lender to Borrower.  Maker further acknowledges that this Note is being endorsed to Freddie Mac in partial satisfaction of Lender’s obligation to pay a Good Faith Deposit to Freddie Mac under the Freddie Mac Application.  Therefore, it will be a condition of this Note that Holder will make demand for payment of this Note only in the event of a “nondelivery” of the Mortgage by Lender to Freddie Mac under the Freddie Mac Application.

If an Event of Default (as hereinafter defined) occurs, as of the date of such Event of Default, simple interest thereafter will accrue on the unpaid principal balance of this Note at the rate of ten percent (10%) per annum and shall be payable by Maker upon demand as set forth above.  

Payments are to be made at Holder’s address stated above, or at such other address as the Holder designates in writing.  

Each of the following constitutes an “Event of Default” hereunder:  (a) Maker fails to make payment in full of the principal amount of this Note to Holder by the fifth (5th) business day following the date of Holder’s written demand for payment; or (b) (i) Maker becomes insolvent, (ii) a receiver is appointed for any part of Maker’s property, (iii) Maker makes an assignment for the benefit of creditors, or (iv) any proceeding is commenced either by Maker or against Maker under any bankruptcy or insolvency laws.  

Upon an Event of Default, Maker hereby irrevocably authorizes and empowers M. Colleen Dalton, Esq., George Kielman, Esq., Kenton Hambrick, Esq. and any vice president of the legal division of the Federal Home Loan Mortgage Corporation, any of whom may act individually or as part of a group or collectively, as Maker’s attorney-in-fact (i) to appear in the Fairfax County Circuit Court Clerk’s office or in the office of the Clerk of the Federal District Court for the Eastern District of Virginia; (ii) to confess judgment against Maker for the unpaid amount of this Note then due, plus attorneys’ fees and collection fees and other sums as provided in this Note, plus costs of suit; (iii) to release all errors; and (iv) to waive all rights of appeal.  If a copy of this Note, verified by an affidavit, shall have been filed in the proceeding, it will not be necessary to file the original as a warrant of attorney.  No single exercise of the foregoing warrant and power to confess judgment will be deemed to exhaust the power, whether or not any such exercise shall be held by any court to be invalid, voidable, or void; but the power will continue undiminished and may be exercised from time to time as Holder may elect until all amounts owing on this Note have been paid in full.

Maker and all other persons who sign, guarantee, or endorse this Note, to the full extent allowed by law, waive notice of maturity, presentment, demand for payment, protest and notice of protest, and notice of nonpayment and dishonor of this Note.  Subject to any limits under applicable law, Maker will reimburse the Holder for all costs and expenses, including but not limited to attorneys’ fees, Holder incurs in collecting on this Note upon Maker’s default, whether or not there is a lawsuit.

Holder may delay or forego enforcing any of Holder’s rights or remedies under this Note without losing any of them.  No single or partial exercise of any power or right by Holder will prevent Holder’s exercise of any further power or right.  No waiver or forbearance of any power or right is valid against Holder unless it is stated in writing and is signed by Holder, and it shall apply only to the extent set out in such writing.


This Note is binding on Maker and inures to the benefit of Holder and its respective successors in interest and assigns.  The invalidity or unenforceability of any provision of this Note shall not affect the validity or enforceability of any other provision, and all other provisions shall remain in full force and effect.  This Note may not be modified or canceled orally, but only by an agreement in writing signed by the parties. Maker waives the right to any stay of execution and the benefit of all exemption laws, including but not limited to the homestead exemption or any similar exemption, now or hereafter in effect to which Maker may be entitled.   


The parties waive the right to jury trial in any action in respect of this Note.  


Maker acknowledges that as the Freddie Mac Application is being made in Fairfax County, Virginia, this Note similarly shall be deemed executed and delivered by Maker in Fairfax County, Virginia.  Maker jointly and severally agrees that venue for any action under this Note may be in the United States District Court for the Eastern District of Virginia or other federal or state court sitting in the Commonwealth of Virginia designated by the Holder, and waives any other venue to which it might be entitled by virtue of domicile, habitual residence or otherwise.  However, nothing in this Note is intended to limit any right that Holder may have to bring any suit, action or proceeding relating to matters arising under this Note in any court of any other jurisdiction.  Maker jointly and severally agrees that the laws of the Commonwealth of Virginia govern this Note without giving effect to conflicts of laws provisions.  This writing represents the entire agreement of the parties and is intended as a complete and exclusive statement of the terms of this Note.

Maker:

________________________________

________________________________





Maker’s Address:

[NOTARY]




