Freddie Mac Loan Number:__________

NOI ACHIEVEMENT AGREEMENT

- ACQUISITION UPGRADE/REHABILITATION -

(Letter of Credit)

(REVISION DATE 12-15-2008)
THIS NOI ACHIEVEMENT AGREEMENT - ACQUISITION UPGRADE/REHABILITATION ("Agreement") is effective as of this _____ day of ___________, 20__, by ________________________, a ______________ (the "Borrower") and ________________, a ________________ (the "Lender").

RECITALS

The Lender has agreed to make a mortgage loan to the Borrower in the amount of $______________ (the "Loan"), to be secured by a mortgage, deed of trust or deed to secure debt (the "Security Instrument") on a multifamily rental apartment property known as _____________ and located in _____________ (the "Property").  The Lender is willing to originate the Loan only if the Borrower agrees that, because the Performance Standard (defined below) was not met as of the date of this Agreement, the Borrower must deposit a letter of credit (the "Letter of Credit") with the Lender.

NOW THEREFORE, in consideration of the foregoing and the mutual promises set forth below, the Lender and the Borrower agree as follows:

1.
Definitions.  The following terms used in this Agreement will have the meanings set forth below.  Any term used in this Agreement and not defined will have the meaning given to that term in the Security Instrument.

a.
"Acquisition Repairs" means the repairs set forth in the Acquisition Repair Escrow Agreement or Acquisition Repair Agreement executed on the same date as this Agreement.

b.
"Completion Date" means the date that is __________ (__) months from the date of this Agreement, as such date may be extended by the Lender.  

c.
“Earn Out Expiration Date" means the date that is __________ (__) months from the date of this Agreement.  

d.
"Freddie Mac" means the Federal Home Loan Mortgage Corporation.

e.
"Lender" means as of any date, the party who on that date is the holder of the Note.  

f.
"Performance Standard" means that (a) the actual monthly occupancy of the residential units at the Mortgaged Property has been at least 90% for the Performance Standard Period prior to the Release Request; (b) the debt coverage ratio ("DCR") for the Mortgage has not been less than ___________ for the Performance Period and (c) the Acquisition Repairs have been completed.  Lender will determine DCR in its discretion.  

g.
"Performance Standard Period" means a period of three (3) consecutive months.

h.
"Proceeds" means the cash obtained by a draw on the Letter of Credit.

2.
Performance Standard Not Met.  Borrower and Lender agree, that as of the date of this Agreement, the Performance Standard has not been met.

3.
Requirements Regarding Letter of Credit.  
a.
Any Letter of Credit must:

(i)
be a clean, irrevocable, unconditional standby letter of credit;

(ii)
name the Lender as the sole beneficiary;

(iii)
have an initial term of not less than twelve months;

(iv)
be in the form required by Freddie Mac on its website (www:/freddiemac.com); 

(v)
be in the amount of $_________________________;

(vi)
provide that it may be drawn in whole or in part by presentation to the issuer of a sight draft without any other requirements on the right to draw.

b.
The issuer of the Letter of Credit and the issuer of each renewal or replacement Letter of Credit (the "Issuer") must meet the requirements set forth by Freddie Mac.

c.
The Issuer may not have a lien on all or any part of the Property or related personal property.

d.
The Issuer may not be an affiliate of the Borrower, the Lender or the Servicer.

4.
Opinion.  

a.
With the delivery of the Letter of Credit, and with the delivery of each renewal or replacement Letter of Credit, the Borrower must provide an opinion of counsel with respect to the Issuer of the Letter of Credit.  

b.
The opinion must provide that 

(i) 
The Issuer has the power and authority to execute and deliver the Letter of Credit. 

(ii)
The Letter of Credit constitutes the legal, valid and binding obligation of the Issuer enforceable by the Lender against the Issuer in accordance with the terms of the Letter of Credit.

(iii)
Lender and its successors as holder of the Note may rely upon the opinion.

c.
Both the form of the opinion and counsel rendering the opinion must be satisfactory to the Lender in its discretion.  

5.
Renewal or Replacement Letter of Credit.  If applicable, at least thirty (30) days prior to the expiration date of the Letter of Credit, the Borrower must deliver to the Lender a renewal of the Letter of Credit or a replacement Letter of Credit, which must also meet the requirements of Sections 3 and 4.

6.
Right to Draw Upon Letter of Credit.  

a.
The Lender may draw upon all or part of any Letter of Credit at any time and without notice to the Borrower, and apply the Proceeds to the Indebtedness, if any of the following occurs:

(i)
On or after the Earn Out Expiration Date if the Property has not achieved, on average, the Performance Standard for the Performance Standard Period or has not actually achieved the Performance Standard in the last _____ month(s) of the Performance Standard Period; 

(ii)
An Event of Default under the Security Instrument has occurred and is continuing, including but not limited to, failure of Borrower to perform its obligations under the Acquisition Repair Escrow Agreement or Acquisition Repair Agreement, but excluding the occurrence of an event described in 6.a.(iii) and 6.a.(iv);


(iii)
The Borrower fails to deliver a renewal or replacement Letter of Credit when required by Section 5, if applicable; or


(iv)
The Borrower fails to perform any of its other obligations under this Agreement.

b.
Either Lender or the Loan Servicer may make any draw on the Letter of Credit.

7.
Application of Proceeds.  

a.
If Lender draws upon the Letter of Credit under Section 6.a.(i) or (ii), then Lender will apply the Proceeds to reduce the unpaid principal balance of the Loan.  Borrower must pay a prepayment premium computed using the formula set forth in the Note with respect to any prepayment of principal under the Note.  The Borrower may not pay the prepayment premium with the Proceeds of a draw on the Letter of Credit.

b.
If Lender draws upon the Letter of Credit under Section 6.a.(iii) or (iv) then Lender will hold the Proceeds in escrow until the first to occur of the following:

i.
Any event or condition that would have entitled Lender to draw upon the Letter of Credit under Section 6.a.(i) or (ii) in which case Lender may apply the funds in the same manner as it would have been entitled to apply the proceeds of such a draw.

ii.
The satisfaction of the conditions for release of the Letter of Credit under Section 9, in which case Lender will release the funds to the Borrower.

Either Lender or Loan Servicer (which may be the Lender) may hold the Proceeds.  Neither the Lender nor the Loan Servicer (if different from the Lender) will have any obligation to invest the Proceeds or to pay the Borrower interest on the Proceeds, or will have any liability or obligation to the Borrower with regard to loss of the Proceeds except by reason of its own gross negligence or intentional misconduct.

8. 
Security Agreement.  Borrower hereby conveys, pledges, transfers and grants to Lender a security interest pursuant to the Uniform Commercial Code of the Jurisdiction and other applicable laws in and to the Letter of Credit and the Proceeds as such Proceeds may increase or decrease from time to time for the purpose of securing Borrower's obligations under this Agreement and to further secure Borrower's obligations under the Note, Mortgage and other Loan Documents.
9.
Release of Letter of Credit; Return of Proceeds.  

a.
The Lender will release the Letter of Credit or, as applicable, return the Proceeds to the Borrower within ten (10) days after the first of the following to occur:

i.
Payment of the Indebtedness in full, including all accrued but unpaid interest and prepayment premiums.

ii.
Upon receipt of a written release request from the Borrower and provided that no Event of Default under the Security Instrument has occurred and is continuing, if, prior to the Completion Date, Lender determines that the Performance Standard has been achieved, on average, for the Performance Standard Period and in the last month of the Performance Standard Period has actually been achieved.

b.
If Borrower has not demonstrated to Lender's satisfaction that the Mortgaged Property has met the Performance Standard by the Completion Date, Lender will require Borrower to maintain the NOI Letter of Credit for the term of the Mortgage.

10.
Assignment.

a.
The Borrower acknowledges that the Lender intends to assign the Note and Security Instrument to Freddie Mac, and that, as part of that transaction, the Lender intends to assign this Agreement and all rights of the Lender under this Agreement to Freddie Mac.  Freddie Mac in the future may assign this Agreement to any party to whom it may in the future sell or transfer the Loan. 

b.
Except as provided in Subsection (a), no party to this Agreement may assign its rights or delegate its obligations under this Agreement without the prior written consent of the other party.

c.
This Agreement will be binding upon and will inure to the benefit of the parties and their respective heirs, successors, and permitted assigns.

11.
Joint and Several Liability.  If more than one person or entity signs this Agreement as Borrower, the obligation of such person or entity will be joint and several. 

12.
Notices.

a.
All notices under or concerning this Agreement must be in writing.  Each such notice will be deemed given when received by the addressee or delivered to Federal Express or a comparable overnight courier service, addressed as provided in this Section and with charges for next business day delivery paid.

b.
Notices intended for the Lender must be addressed to:

Freddie Mac Multifamily Portfolio Services

8100 Jones Branch Drive

McLean, Virginia 22102

Attn: Director, Multifamily Portfolio Services

And

[INSERT SERVICER NOTICE ADDRESS]

c.
Notices intended for the Borrower must be addressed to:

d.
Either party may change the address to which notices intended for that party are to be directed by means of notice given to the other party in accordance with this Section.

13.
Governing Law.  This Agreement will be construed in accordance with and governed by the laws of the Commonwealth of Virginia.

14.
Captions, Cross References and Exhibits.  The captions assigned to provisions of this Agreement are for convenience only and will be disregarded in construing this Agreement.  Any reference in this Agreement to an "Exhibit" or a "Section," unless otherwise explicitly provided, will be construed as referring, respectively, to an Exhibit attached to this Agreement or to a section of this Agreement.  All Exhibits attached to or referred to in this Agreement are incorporated by reference into this Agreement.

15.
Number and Gender.  Use of the singular in this Agreement includes the plural, use of the plural includes the singular, and use of one gender includes all other genders, as the context may require.

16.
No Partnership.  This Agreement is not intended to, and will not, create a partnership or joint venture among the parties, and no party to this Agreement will have the power or authority to bind any other party except as explicitly provided in this Agreement.

17.
Severability.  The invalidity or unenforceability of any provision of this Agreement will not affect the validity of any other provision, and all other provisions will remain in full force and effect.

18.
Entire Agreement.  This Agreement contains the entire agreement among the parties as to the rights granted and the obligations assumed in this Agreement.

19.
Waiver; No Remedy Exclusive.  Any forbearance by a party to this Agreement in exercising any right or remedy given under this Agreement or existing at law or in equity will not constitute a waiver of or preclude the exercise of that or any other right or remedy.  Unless otherwise explicitly provided, no remedy under this Agreement is intended to be exclusive of any other available remedy, but each remedy will be cumulative and will be in addition to other remedies given under this Agreement or existing at law or in equity.

20.
Third Party Beneficiaries.  Neither any creditor of any party to this Agreement, nor any other person, is intended to be a third party beneficiary of this Agreement.

21.
Further Assurances and Corrective Instruments.  To the extent permitted by law, the parties will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such supplements to this Agreement and such further instruments as may reasonably be required for carrying out the intention of or facilitating the performance of this Agreement.

22. Counterparts.  This Agreement may be executed in multiple counterparts, each of which will constitute an original document and all of which together will constitute one agreement.

23.
Modifications.  The Exhibit noted below, if marked with an "X" in the space provided, is attached to this Agreement: 


[___]
  Exhibit A 
Modifications to Rental Achievement Agreement 

IN WITNESS WHEREOF, the parties have executed this Agreement.

[SIGNATURES]

Freddie Mac Multifamily Form
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