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THIS MULTIFAMILY DEED OF TRUST, ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND FIXTURE FILING (the “Instrument”) is made to be effective as of this_____ day of ____________, ______, by __________________________________, a ______________________________ organized and existing under the laws of __________________________________, whose address is_________________________

____________________________________________________, as grantor (“Borrower”), to ____________________________________________, as trustee (“Trustee”), for the benefit of _______________________________, a ___________________________ organized and existing under the laws of ____________________________________, whose address is ___________________________________________________________________________

_____________________, as beneficiary (“Lender”). Borrower’s organizational identification number, if applicable, is 



.

RECITAL
Borrower, in consideration of the Indebtedness and the trust created by this Instrument, irrevocably grants, conveys and assigns to Trustee and Trustee’s successors and assigns, in trust, in fee simple forever, with power of sale, the Mortgaged Property, including the Land located in _______________ County, State of North Carolina and described in Exhibit A attached to this Instrument, to have and to hold the Mortgaged Property unto Trustee and Trustee’s successors and assigns, in fee simple forever.

AGREEMENT
TO SECURE TO LENDER the repayment of the Indebtedness evidenced by Borrower’s Multifamily Note payable to Lender dated as of the date of this Instrument, and maturing on _______________,            (“Maturity Date”), in the principal amount of $                   , and all renewals, extensions and modifications of the Indebtedness, and the performance of the covenants and agreements of Borrower contained in the Loan Agreement or any other Loan Document.

Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged Property and has the right, power and authority to mortgage, grant, convey and assign the Mortgaged Property, and that the Mortgaged Property is unencumbered, except as shown on the schedule of exceptions to coverage in the title policy issued to and accepted by Lender contemporaneously with the execution and recordation of this Instrument and insuring Lender’s interest in the Mortgaged Property (“Schedule of Title Exceptions”). Borrower covenants that Borrower will warrant and defend generally the title to the Mortgaged Property against all claims and demands, subject to any easements and restrictions listed in the Schedule of Title Exceptions.
[INSERT CURRENT FORM OF UNIFORM COVENANTS]
21-30. 
Reserved.
31.
Acceleration; Remedies. 
(a)
At any time during the existence of an Event of Default, Lender, at Lender’s option, may declare the Indebtedness to be immediately due and payable without further demand, and may invoke the power of sale and any other remedies permitted by applicable law or provided in this Instrument, the Loan Agreement or in any other Loan Document. Borrower has the right to bring an action to assert the non-existence of an Event of Default or any other defense of Borrower to acceleration and sale. Lender will be entitled to collect all costs and expenses incurred in pursuing such remedies, including reasonable attorneys’ fees, costs of documentary evidence, abstracts and title reports.

(b)
If Lender invokes the power of sale and if it is determined in a hearing held in accordance with applicable law that Trustee can proceed to sale, Trustee will take such action regarding notice of sale and will give such additional notices to Borrower and to other persons as North Carolina law may require. After the lapse of such time as may be required by applicable law and after the publication of the notice of sale, Trustee will sell the Mortgaged Property according to the laws of North Carolina. Trustee may sell the Mortgaged Property at the time and place and under the terms designated in the notice of sale in one or more parcels and in such order as Trustee may determine. Trustee may postpone sale of all or any part of the Mortgaged Property by public announcement at the time and place of any previously scheduled sale. Lender or Lender’s designee may purchase the Mortgaged Property at any sale.

(c)
Within a reasonable time after the sale, Trustee will deliver to the purchaser at the sale, a deed conveying the Mortgaged Property so sold without any covenant or warranty, express or implied. The recitals in Trustee’s deed will be prima facie evidence of the truth of the statements made in Trustee’s deed. Trustee will apply the proceeds of the sale in the following order: (i) to all costs and expenses of the sale, including Trustee’s fees not to exceed 5% of the gross sales price, reasonable fees and out-of-pocket expenses of attorneys and costs of title evidence; (ii) to the Indebtedness in such order as Lender, in Lender’s discretion, directs; and (iii) the excess, if any, to the person or persons legally entitled thereto.

32.
Release. Upon payment of the Indebtedness, Lender or Trustee will cancel this Instrument. Borrower will pay the reasonable costs incurred in canceling this Instrument. If Trustee is requested to cancel this Instrument, the Note will be surrendered to Trustee.

33.
Substitute Trustee. Lender may from time to time remove Trustee and appoint a successor trustee to any Trustee appointed under this Instrument by an instrument recorded in the county in which this Instrument is recorded. Without conveyance of the Mortgaged Property, the successor trustee will succeed to all the title, powers and duties conferred upon the Trustee herein and by applicable law.

34.
North Carolina Provisions. In the event of any inconsistencies between the terms and conditions of this Section 34 and the other terms and conditions of this Instrument, the terms and conditions of this Section 34 shall control and be binding.

(a)
Fixture Filing.  This Instrument covers Fixtures, and property that shall become fixtures, related to the Land or the Improvements and shall constitute a financing statement filed as a “fixture filing” in accordance with N.C. Gen. Stat. § 25-9-502 (or any amendment thereto).  For purposes of complying with the requirements of N.C. Gen. Stat. § 25-9-502 (or any amendment thereto), the name of Borrower, as Debtor, and Lender, as Secured Party, and the respective addresses of Borrower, as Debtor, and Lender, as Secured Party, are set forth on the first page of this Instrument; the types of items covered are described in the definition of “Mortgaged Property” as defined herein; and the description of the Land is as described herein.  This Instrument shall be recorded in the real property records of ___________ County, North Carolina.

(b)
Future Advances.  This Instrument is given (i) to secure all existing obligations identified in the Loan Documents, and all advances made at or prior to the registration of this Instrument and (ii) wholly or partly to secure all future advances and/or future obligations that may be made or incurred under this Instrument and/or the other Loan Documents.  The maximum principal amount which may be secured by this Instrument at any one time is [INSERT AMOUNT EQUAL TO 150% OF LOAN AMOUNT] $______________.  The period in which future advances may be made and future obligations may be incurred is the period between the date hereof and that date which is 30 years from the date hereof.  All future advances and future obligations shall be considered to be made pursuant to the requirements of North Carolina General Statutes Sections 45-67, et seq., and any amendments thereto.

(c)
Attorneys’ Fees.  Notwithstanding any provisions in this Instrument to the contrary, the obligation of Borrower to reimburse Lender or Trustee for attorneys’ fees under this Instrument shall be subject to the provisions of N.C. Gen. Stat. §6-21.2 (or any amendment thereto) and limited to reasonable attorneys’ fees.

(d)
Waiver.  Borrower hereby waives any rights or remedies on account of any extensions of time, releases granted or other dealings between Lender and any subsequent owner of the Property as said activities are contemplated or otherwise addressed in N.C. Gen. Stat. Sec. 45-45.1 or any similar or subsequent law.
35.
WAIVER OF TRIAL BY JURY.
(a)
BORROWER AND LENDER EACH COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY.
(b)
BORROWER AND LENDER EACH WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.
36.
Attached Riders. The following Riders are attached to this Instrument:

[LIST EACH RIDER ATTACHED OR STATE “NONE”]
37.
Attached Exhibits. The following Exhibits, if marked with an “X” in the space provided, are attached to this Instrument:

|X|
Exhibit A
Description of the Land (required)

|   |
Exhibit B
Modifications to Instrument
|   |
Exhibit C
Ground Lease Description (if applicable)

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused this Instrument to be signed and delivered by its duly authorized representative, as a sealed instrument.

[INSERT SIGNATURES AND ACKNOWLEDGMENTS]
[INSERT RIDER(S) IF APPLICABLE]

EXHIBIT A
DESCRIPTION OF THE LAND

EXHIBIT B

MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:

North Carolina

Multifamily Deed of Trust, Assignment of Rents,

Security Agreement and Fixture Filing 

