[INSTRUCTIONS TO SELLER’S COUNSEL- THE ISSUES PRESENTED BY SENIORS OPERATING LEASES VARY FROM LEASE TO LEASE.  EACH OPERATING LEASE MUST BE ANALYZED TO DETERMINE WHETHER THE OPERATING LEASE PRESENTS ANY ISSUES FOR FREDDIE MAC.  IN ORDER TO FACILITATE YOUR ANALYSIS OF THE OPERATING LEASE, WE HAVE PREPARED AN ANALYSIS FORM LISTING COMMON ISSUES THAT YOU SHOULD ADDRESS.  THIS FORM PROVIDES FOR THE MINIMUM ISSUES TO BE ADDRESSED AND SHOULD NOT BE USED SIMPLY AS A CHECKLIST.  EACH OPERATING LEASE IS UNIQUE AND MUST BE ANALYZED TAKING INTO CONSIDERATION THE ENTIRE LEASE, THE RELATIONSHIP AMONG THE PARTIES, DEAL STRUCTURE AND TERMS, AND APPLICATION OF STATE AND LOCAL LAW.  IT IS YOUR RESPONSIBILITY TO BRING TO FREDDIE MAC’S ATTENTION ANY ISSUES PRESENTED BY THE OPERATING LEASE IN A TIMELY MANNER, SO THAT FREDDIE MAC HAS SUFFICIENT TIME TO CONSIDER THE ISSUES, YOUR RECOMMENDATIONS AND TO MAKE DECISIONS.  IN PARTICULAR, PLEASE CONSIDER WHETHER FREDDIE MAC’S FORM DOCUMENTS WILL NEED TO BE MODIFIED TO REFLECT ISSUES PRESENTED BY THE OPERATING LEASE.  FREDDIE MAC’S FORM DOCUMENTS, INCLUDING REVISIONS AND DOCUMENTS REQUIRED FOR SENIORS LOANS WITH OPERATING LEASES, CAN BE FOUND ON OUR WEBSITE:  www.freddiemac.com]
[ANALYZE EACH ISSUE ADDRESSED BELOW.  THEN, INCLUDE A BRIEF NARRATIVE SETTING FORTH A SUMMARY OF THE TERMS OF THE RELEVANT PROVISIONS IN THE OPERATING LEASE- INCLUDING THE SECTION OR PARAGRAPH NUMBERS OF THOSE PROVISIONS IN THE OPERATING LEASE – AND, UNLESS CLEARLY UNNECESSARY, YOUR ANALYSIS AS TO THAT PROVISION IN THE OPERATING LEASE. IF A TERM IN THE OPERATING LEASE PRESENTS AN ISSUE, PLEASE PROVIDE YOUR RECOMMENDATION FOR ADDRESSING THE ISSUE OR EXPLAIN WHY FREDDIE MAC SHOULD ACCEPT THE ISSUE WITHOUT REVISION TO THE LOAN TERMS OR DOCUMENTS.  IF YOU RECOMMEND ANY REVISIONS TO THE FREDDIE MAC FORM DOCUMENTS OR IF FREDDIE MAC HAS AGREED TO PRIOR REVISIONS WITH THIS BORROWER, PLEASE PROVIDE THE PROPOSED REVISIONS OR DOCUMENT FOR FREDDIE MAC’S REVIEW AND APPROVAL WITH THIS ANALYSIS FORM.]
OPERATING LEASE ANALYSIS – SENIORS HOUSING
(Revised 3-1-2014)

TO:
[SELLER] and Freddie Mac

FROM:
[SELLER’S COUNSEL]
DATE:
_______________

RE:
Borrower:
_____________________ (“Borrower”) 


Property Address:
_____________________ (“Property”)

Operator:
_____________________ (“Operator”)

Freddie Mac Loan No.:
_____________________ 

[Manager:
_____________________ (“Manager”)]
Borrower is the fee owner of the Property.  Borrower and Operator are parties to a [INSERT CORRECT NAME OF LEASE DOCUMENT AND DESCRIBE ALL AMENDMENTS AND MODIFICATIONS], dated ___________, covering the entire Property (the “Operating Lease”).
[The Manager and Operator are parties to a [INSERT CORRECT NAME OF MANAGING DOCUMENT AND DESCRIBE ALL AMENDMENTS AND MODIFICATIONS], dated _________, covering the entire Property (the “Management Agreement”).]
A copy of the fully executed Operating Lease is attached as Exhibit A.

We have reviewed the Operating Lease and have analyzed the Operating Lease in accordance with those issues set forth below or referred to in the Freddie Mac Multifamily Seller/Servicer Guide.
1.
Parties.  Please describe the relationship among the Borrower, Operator and Manager, in particular whether the Borrower, Operator or Manager are commonly owned or controlled, and attach organizational charts for each if commonly owned or controlled.
2.
Operation of the Property.  Please explain which party will operate or manage the property and which party is licensed to operate the property, if necessary.
3.
Property.  Is the entire Property leased to the Operator pursuant to the Operating Lease?  The legal description attached to the Operating Lease should match the legal description to be attached to the Security Instrument.  If there is any space that is not leased pursuant to the Operating Lease, please describe.
[_] Yes
[_] No
4.
Other Property.  Does the Operating Lease pertain to any real property not encumbered by the Security Instrument?  If so, please describe.  Address legal issues if multiple properties leased pursuant to the Operating Lease.
[_] Yes
[_] No
5.
Recordation of Operating Lease.  Is the Operating Lease (including all amendments) or a memorandum of the Operating Lease and any assignments by the Borrower or Operator of its interest in the Operating Lease recorded? Regardless of whether the Operating Lease is recorded, the Security, Assignment and Subordination Agreement (or SNDA, as applicable) must be recorded in the appropriate land records.
[_] Yes
[_] No
Recording Information:

6.
Term of Operating Lease.
(a)
What is the termination date of the Operating Lease and the terms of any renewal periods?  The original term or exercised renewal or extension of the Operating Lease must terminate after the maturity date of the Mortgage
(b)
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
7.
Effectiveness of Operating Lease.
(a)
What is the commencement date of the Operating Lease?
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
(b)
When did the Operator begin paying rent under the Operating Lease?
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
(c)
When did the tenant take possession of the premises under the Operating Lease?
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
(d)
Have all conditions precedent to the effectiveness of the Operating Lease term commencement (including the issuance of all necessary licenses for operation of the facility, if applicable) been satisfied by the date of Freddie Mac’s purchase of the Mortgage, resulting in the Operating Lease being in full force and effect?  If an addendum to the Operating Lease was executed which states the exact dates described above, please include such addendum with the full copy of the Operating Lease.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
8.
Build-outs and Repairs.  Does the Operating Lease require any build-outs or repairs to the Property that will not have been completed by the origination date of the Mortgage?  If yes, please describe.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
9.
Security Deposit/Reserves.  Does the Operating Lease require a security deposit or deposit of any reserves?   If yes, please describe, including, but not limited to, the amount, whether interest must be paid and whether it is in the form of cash, letter of credit or another form.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
10.
Rent.  Describe in detail the rent due under the Operating Lease and how it is calculated, including any base rent, percentage or additional rent, any escalation clauses or increases based on the cost of living or other indices or on a reappraisal.
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
11.
Other Payments.  Describe any other amount to be paid by Operator to Borrower or to a third-party and any expenses that the Borrower will pay, such as utilities, taxes, insurance, etc.
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
12.
Rights to Offset or Rent Abatement.  Does the Operator have any rights of offset or rent abatement?
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions (if the rent abates as a result of a casualty, include whether rent loss insurance is required to be provided by Operator, and for what period of time):
Recommendation:
13.
Sublease.  Is the Operating Lease a sublease?   Unless Freddie Mac is satisfied that it has received adequate additional security or other assurances to mitigate against the additional bankruptcy and other legal risks inherent in a sublease structure, a sublease structure will not be acceptable.  Please provide a complete copy of any master lease or sublease with this analysis and analyze each such lease using this Seniors Operating Lease Analysis form.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
14.
Borrower’s Right to Assign Operating Lease.  Is the Borrower’s right to assign the Operating Lease express and unrestricted by any conditions, including, without limitation, the obligation to obtain the Operator’s consent to the assignment or the Operator’s approval of the loan documents, subject only to delivery of notice to the Operator and other routine documentation requirements?
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
15.
Right to Sublet.  Does the Operator have the right to sublet all or any portion of the Property (other than to the residents of the facility)?  If yes, please describe the conditions upon which the Operator may sublet the Property and whether the Property has been subletted.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
16.
Operator’s Right to Assign Operating Lease.  Does the Operator have the right to assign the Operating Lease or have any material change of ownership?  If yes, please describe the conditions upon which the Operator may assign the Operating Lease or allow a material change of ownership and whether the Operating Lease has been assigned or ownership of Operator has materially changed since the Operating Lease was executed by Operator.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
17.
Liens on Personalty.  Which party owns the personal property used at the facility?  Does another party have a lien against any of the collateral to be pledged under the Security Agreement?  Does the Operating Lease grant Borrower a security interest in any of Operator’s property?  Does the Operating Lease provide for the transfer of ownership of any personal property to Operator?  In addition to the UCC searches required by the Guide, Seller’s counsel must provide a UCC search of the Operator in the appropriate offices with the final delivery of the Mortgage that complies with the requirements of the Guide.  If the search indicates a lien on any of the collateral, Seller’s counsel must contact Freddie Mac for approval unless the lien is to be released prior to or contemporaneously with recording of the Mortgage. Upon Freddie Mac’s purchase of the Mortgage, Freddie Mac must have a valid, first lien on all collateral to be pledged under the Security Agreement.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
18.
Reduction or Increase in Leased Premises.  Can the Operator reduce or increase the amount of space leased pursuant to the Operating Lease?  If yes, please describe.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
19.
Subordination of Operating Lease.  Will the Operating Lease be subordinate to the Mortgage?  Freddie Mac requires the Operating Lease to be subordinate to the Mortgage via the recordation of the Security, Assignment and Subordination Agreement (or SNDA, as applicable).
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
20.
Liability of Lender.  Are each foreclosing lender and it’s subsequent assignees only liable for its acts or omissions that have taken place during the period in which it had record title to the Property?  The Operating Lease must provide for an automatic release of a foreclosing lender and purchasers at a foreclosure sale or transferee who receives a deed in lieu of foreclosure.  Any liability of the lender and its assigns to the Operator must be limited to the value of its interests in the Property.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
21.
Use of Property.  Please describe how the Property is currently being used and the uses permitted under the Operating Lease.
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
22.
Commercial Leases.  Does the Property contain any commercial space?  If yes, please briefly describe and comply with all requirements of the Guide regarding nonresidential leases.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
23.
Termination of Lease.  Does the Operator have the right to terminate the Operating Lease in the event of damage or destruction, full or partial condemnation, Landlord’s default or for any other reason?  If yes, please describe all conditions upon which the Operator may terminate the Operating Lease.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
24.
Insurance Proceeds.  If the Borrower is obligated to restore the Property in the event of damage or destruction, is the Borrower’s obligation limited to the extent that insurance proceeds are available?
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
25.
Options.  Are there any options or rights of first refusal to purchase?  If yes, please describe.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
26.
Notice of Default.  Is the Operator obligated to give Lender notice of Landlord’s default under the Operating Lease? If yes, please describe.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
27.
Hazardous Substances.  Does the Operating Lease contain any representations or warranties regarding hazardous substances from Operator or Landlord?  Is the Borrower responsible for any potential remediation of hazardous substances?  If yes to either, please describe.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
28.
Estoppel Certificates.
(a)
Is the Operator obligated to deliver estoppel certificates to the Lender on request?  If yes, please describe what the certificate must state and when it must be delivered.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
(b)
Is the landlord obligated to deliver estoppel certificates to the Operator on request?  If yes, please describe what the certificate must state and when it must be delivered.
[_] Yes
[_] No
Section References:
Summary and analysis of applicable Operating Lease provisions:
Recommendation:
29.
Operating Lease Guaranty.  Is there a guaranty made by any party in favor of Borrower pursuant to which the guarantor guaranties the payment and performance of the liabilities and obligations of Operator under the Lease?

[_] Yes
[_] No
Summary and analysis of guaranty:

Recommendation:

30.
Landlord Obligations.  Does the Operating Lease require Landlord to make or pay for repairs or improvements to the Property or to make other payments, including but not limited to providing an allowance for new equipment?  Does the Operating Lease require Landlord to indemnify the Operator?  If yes, please describe.

Section References:

Summary and analysis of applicable Operating Lease provisions:

Recommendation:

31.
Miscellaneous.  The Operating Lease must contain no other terms or conditions that, although not specifically set forth in the Guide or this analysis form, would be unacceptable to a prudent institutional commercial lender in the area in which the Property is located.  Please describe any additional issues with respect to the Operating Lease.

Section References:

Summary and analysis of applicable Operating Lease provisions:

Recommendation:

EXHIBIT A
OPERATING LEASE

[ATTACH COMPLETE COPY OF OPERATING LEASE, INCLUDING AMENDMENTS AND EXHIBITS]
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