preliminary legal issues Memorandum form – SERVICING
(SECURITIZED LOAN)

(Revised 6-15-2016)
INSTRUCTIONS: 

Each section of this Preliminary Legal Issues Memorandum (“PLIM”) must be fully completed or marked “Not Applicable.”  Any section marked “Not Applicable” must also provide an explanation of inapplicability.  Do not delete or modify text contained in any section or heading, except as follows: (i) bold bracketed text [EXAMPLE] is instructional in nature and may be deleted from the final version of this PLIM, (ii) bracketed (non-bold) text involving a choice of alternatives may be deleted or modified as the context requires, or (iii) as otherwise indicated.  Where applicable, double click on a check box and then change the default value to mark selection (e.g., ).   A PLIM is not required for business requests that do not require a legal analysis, including standard property management change requests, repair extension requests, or reserve/escrow modifications or release requests.
GENERAL LOAN/PARTY INFORMATION: 

	Property Name:
	

	Borrower:
	

	Guarantor:
	

	Loan Number:
	

	Original Principal Balance:
	

	Loan Origination Date:
	

	Maturity Date:
	


	Sub-Servicer:
	

	Master Servicer:
	[Federal Home Loan Mortgage Corporation]

	Securitization Pool Name:
	[e.g., K-007, KJ-02, SB-4]


Shared/Single Counsel Information:
	Counsel’s Name (“Counsel”): 
	

	Counsel’s Firm:
	

	Counsel’s Email and Telephone:
	


If applicable for an Assumption:

	New Borrower:
	

	New Borrower Formation Date:
	[e.g., “to be formed” or “__/__/____”] 

	New Guarantor:
	


Via E-mail TO [******@***.com]
[Name/Title/Company]

[Date]
Counsel has prepared this PLIM in accordance with Section 6.4 of the Freddie Mac Multifamily Seller/Servicer Guide (“Guide”) to summarize Borrower’s proposed transaction (“Borrower Request”) and the legal issues associated with the Borrower Request that affect the Loan and Lender’s interest in the Loan.
This memorandum is not a legal opinion, and is furnished to Master Servicer and Sub-Servicer for your use solely in connection with the Borrower Request. 
Capitalized terms used but not defined in this PLIM will have the meanings given to them, as applicable, in (i) the Loan Documents for the Loan, (ii) the Guide, (iii) the Pooling and Servicing Agreement for the Securitization identified above (“PSA”) or (iv) the related Sub-Servicing Agreement by and between Master Servicer and Sub-Servicer (“SSA”).
	Section I 
	Executive Summary of Borrower Request, Loan/Status and Recommendations of Counsel

	[Briefly describe and summarize the history of the Loan, its current status, the nature of the Borrower Request and Counsel’s recommendations in connection with the Borrower Request. Include applicable section references to the Loan Documents, the Guide, the PSA, and the SSA.]
Loan History and Status Summary

Summary of Borrower Request

Issues and Recommendations

As more particularly described in Section III, Counsel recommends the following:

Issue 1 Recommendation:      
Issue 2 Recommendation:[Delete if inapplicable]      

Loan Document Modifications; Designated Entity for Transfers
As more particularly described in Section IV, [(i)] [the Borrower Request does not include any proposed Loan Document modifications] [Counsel recommends approval/ denial/ approval, with certain conditions, of the proposed Loan Document modifications included in Borrower Request], [(ii) the Borrower Request also will require execution and delivery of certain additional documents/instruments] and [(iii) upon completion of the Borrower Request, the Designated Entities for Transfer will be modified to add/remove the following entities:]
Fees
As more particularly described in Section V, the following fees are required in connection with the Borrower Request:

1.

2. 

3.
REMIC Opinion

As more particularly described in Section VII, [Counsel does not recommend requiring a REMIC opinion][Counsel recommends requiring a REMIC opinion.]

Required Consents

As more particularly described in Section VI, the Borrower Request requires the following consents/notices:

1.

2. 

3.



	Section II
	Documents Reviewed by Counsel

	[List specifically (and include applicable excerpts from) each of the documents or instruments Counsel reviewed in conjunction with the Borrower Request (including draft documents submitted by Borrower) and applicable sections of the Loan Documents, the Guide, the PSA and the SSA.]
Document/Instrument
Section
Discussion
Freddie Mac Multifamily Seller/Servicer Guide
[41][43]
Pooling and Servicing Agreement governing the Multifamily Mortgage Pass-Through Certificates, Series [_____________], dated [_____________] (“PSA”)
Sub-Servicing Agreement by and between Master Servicer and Sub-Servicer dated [_____________] (“SSA”)

[Multifamily Loan and Security Agreement dated _____________]

[Multifamily Security Instrument dated _____________]

[Organizational Documents of Borrower]
[Organizational Charts attached as Exhibits(s) ____________][*]
N/A
[Other]
[*NOTE: If the Borrower Request is a Transfer of Interest or Assumption, the PLIM must attach a copy of all applicable Organizational Charts – both immediately prior to and after the transfer.  Section III must include an explanation if the current organizational structure (immediately prior to transfer) differs from the approved organizational structure at the time the Loan was originated.] 

	
	


	Section III 
	Identification of Issues - Recommendations
(Loan Document Modifications are addressed in Section IV)

	[List and number issues/concerns with the Borrower Request.   Treat each issue separately and address any loan modifications in Section IV.  For each issue identified, (i) describe and analyze the issue, specifically referencing applicable provisions of the document(s) listed in Section II, (ii) by checking the appropriate box(es), categorize the issue as legal, hybrid legal/business (credit) or strictly business/credit and recommend a course of action (e.g., accept, reject, accept with mitigants).  Briefly note whether (i) any aspect of the Borrower Request or (ii) any other course of action Counsel recommends will involve a Loan Document modification addressed in Section IV (e.g., “See discussion in Section IV regarding modifications necessary for the assumption”).    For examples of common legal issues, see the PLIM Appendix and Section 6.4(b) of the Guide.]
ISSUE 1:    [INSERT APPROPRIATE HEADING] PRE-APPROVED TRANSFER/ASSUMPTION/EASEMENT/OTHER
Issue 1 – Description, Discussion and Analysis:

Issue 1 - Category and Recommendation:

  Legal (No Business/Credit Issues)

Accept


Reject


Accept with Mitigants: 

 FORMCHECKBOX 
  Hybrid Legal / Business (Credit)

 FORMCHECKBOX 

Accept, but ultimate business (credit) decision lies with the Lender. 
 FORMCHECKBOX 

Accept with mitigants, but ultimate business (credit) decision lies with the Lender. 


Reject, but ultimate business (credit) decision lies with the Lender.

  Business (Credit)(No Legal Issues).  Lender must make a business (credit) decision.
ISSUE 2:    [INSERT APPROPRIATE HEADING] NOT APPLICABLE/PRE-APPROVED TRANSFER/ASSUMPTION REQUEST/EASEMENT/OTHER
[Depending on whether only one or multiple issues need to be addressed, the remainder of this Section III may be deleted or replicated as appropriate.]

Issue 2 - Description, Discussion and Analysis:
Issue 2 - Category and Recommendation:

  Legal (No Business/Credit Issues)


Accept


Reject


Accept with Mitigants: 

 FORMCHECKBOX 
  Hybrid Legal / Business (Credit)

 FORMCHECKBOX 

Accept, but ultimate business (credit) decision lies with the Lender.  


Reject, but ultimate business (credit) decision lies with the Lender.

  Business (Credit)(No Legal Issues).  Lender must make a business (credit) decision.



	Section IV
	Loan Document Modifications – Requests and Recommendations 

	[Indicate below whether the Borrower Request includes proposed Loan Document modifications and/or whether additional Loan Document modifications (other than those included in the Borrower Request) are necessary or advisable.  Attach a copy of each requested Loan Document modification (in Word format and where applicable, with bold/underlined text for new language and strikethrough of language to be deleted) and specify whether the recommended modifications are “template” or “non-template” and whether they include changes to the Designated Entities for Transfer.]    

1.
Borrower Request Does Not Include Loan Document Modifications.  The Borrower Request does not include any proposed Loan Document modifications.  If any modifications are nonetheless necessary to effect the Borrower request, list them in Item 3 of this Section IV.

2.
Borrower Request Includes Proposed Loan Document Modifications.  The Borrower Request includes Loan Document modifications.  Each Loan Document modification request is analyzed in this PLIM and the analysis includes a recommendation from Counsel to either approve, approve with conditions, or deny each proposed modification.   Check one or more of the following that apply to the proposed Loan Document modifications:  

Template Modifications[**]
If a proposed Loan Document modification is based on either a prior Freddie Mac transaction or an existing Freddie Mac sponsor template, Counsel has obtained from Freddie Mac the applicable (i) Loan Document modification language most recently used in the analogous prior transaction identified in the Borrower Request or (ii) existing Freddie Mac sponsor template.  Each proposed Loan Document modification [is attached as Exhibit __ to this PLIM] [is set forth below:]

Unique Non-Template Modifications

The proposed Loan Document modifications, which are not based on either prior Freddie Mac transactions or existing Freddie Mac sponsor templates, [are attached as Exhibit __ to this PLIM] [are set forth below:]

3. 
Additional Documents and Instruments.  List below any document or instrument (other than those included in the Borrower Request) that Counsel determines is necessary or advisable, indicate whether it is “template” or “non-template” (see Item 2) and attach the proposed draft(s) as an Exhibit.
1.

2. 

3.

4.
Designated Entities for Transfer. Upon completion of the Borrower Request, Counsel recommends the following modifications to the list of Designated Entities for Transfer specified in Loan Documents:
Delete:

Add:

1.

1.

2.

2.

3.

3.

[**NOTE: 
Current Freddie Mac template modifications can be requested from Legal_MF_RE_Servicing@freddiemac.com.  

Requests for appropriate modification language from a prior transaction or sponsor template should be addressed to Legal_MF_RE_Servicing@freddiemac.com and must include the following:

1.      Written authorization (which may be contained in an email) from the sponsor authorizing release.

2.      Description of the applicable loan document(s) requested (e.g., guaranty, loan agreement, etc.)

3.      If applicable, the prior Freddie Mac Loan No(s) pertaining to the requested document(s).


	Section V
	Required Fees 

	List all fees and the allocations required for the Borrower Request by the terms of the Loan Documents, Exhibit 10 the Guide, the PSA, or the SSA, as applicable.


	Fee
	Amount
	Allocation to Master Servicer
	Allocation to Sub-Servicer
	Allocation to DCH or Other Party (Specify)
	Section Reference

	Transfer Fee


	[$_____] [N/A]
	[__%][N/A]
	[__%][N/A]
	[Party/__%][N/A]
	

	Transfer Processing Fee

or 

Transfer Review Fee


	[$_____] [N/A]
	[__%][N/A]
	[__%][N/A]
	[Party/__%][N/A]
	

	[Other]
	[$_____] [N/A]
	[__%][N/A]
	[__%][N/A]
	[Party/__%][N/A]


	


	Section VI
	Required Consents and Notices

	List and describe all consents required for the Borrower Request by the terms of the Loan Documents, the Guide, the PSA, or the SSA.  
[If the ultimate determination of a consent or notice requirement depends on a business decision or materiality determination, fully explain the requirement, the party responsible for the determination and the resulting consent or notice requirement.] 

[NOTE: for a typical K-deal, review Sections 3.08 and 3.20 or 3.21 of the PSA and the related SSA; for a typical SB-deal, review Section 3.12 of the PSA and the related SSA.]


	Check each of the following that apply (more than one selection will apply):


The Loan Documents contemplate the Borrower Request, and the applicable section(s) of the Loan Documents are as follows: ________________________________________________.


The Loan Documents do not specifically contemplate the Borrower Request.


Sub-Servicer may, without the consent of any other party, approve/deny the Borrower Request pursuant to the following authorizing section(s) of the Guide: ___________________________.


Master Servicer may, without the consent of any other party, approve/deny the Borrower Request pursuant to the following authorizing section(s) of the PSA/SSA: ____________ ____________________________________________________________________________

 Master Servicer may, with the consent of Directing Certificateholder and/or Special Servicer (as applicable), approve/deny the Borrower Request pursuant to the following authorizing section(s) of the PSA: ___________________________________________________________________.


One or more parties other than the Master Servicer, Special Servicer and Directing Certificateholder must approve the Borrower Request pursuant to the following section(s) of the PSA/Loan Documents (e.g., Rating Agency, Housing Authority): ____________________________________________________________________________

Describe the required additional approval(s): _________________________________________.


Additional notice(s) of the Borrower Transaction request or approval is/are required pursuant to the following section(s) of the Guide/PSA/SSA/Loan Documents: ______________________________________________________________________________________________________.

(e.g., 17-G5 Rating Agency Notice for Significant Loans; notice to a senior or subordinate lender pursuant to the terms of an Intercreditor Agreement or Subordination Agreement; notice to Special Servicer or Directing Certificateholder in connection with a retroactive approval of a prohibited transaction)

Describe the required additional notice(s): ______________________________________​____.




	Section VII
	REMIC Analysis 

	Select one of the following: 


Based on the nature of the Borrower Request, a REMIC opinion is not required by the PSA, the Guide or the Loan Documents. The Proposed Transaction does not constitute a “significant modification” of the Loan pursuant to Treasury Regulations Section 1.860G-2(b) and does not otherwise constitute an Adverse REMIC Event (as defined in the PSA).


Based on the nature of the Borrower Request, while the Lender may require a REMIC opinion pursuant to the Loan Documents, the Borrower Request is a transaction that will not constitute a “significant modification” of the Loan pursuant to Treasury Regulations Section 1.860G-2(b) or otherwise constitute an Adverse REMIC Event (as defined in the PSA), therefore no REMIC opinion is required.


Based on the nature of the Borrower Request, a REMIC opinion is required by the PSA, the Guide, or the Loan Documents pursuant to the following section(s): __________________________________________. Counsel will provide this REMIC opinion under separate cover; either issued by Counsel’s firm or by another law firm acceptable to Sub-Servicer. 


Based on the nature of the Borrower Request, a REMIC opinion is not required by the PSA, the Guide or the Loan Documents.  However, Counsel recommends that Sub-Servicer require an opinion to confirm that the Borrower Request will not constitute a “significant modification” of the Loan pursuant to Treasury Regulations Section 1.860G-2(b) or otherwise constitute an Adverse REMIC Event (as defined in the PSA). At Sub-Servicer’s request, Counsel will provide this REMIC opinion under separate cover; either issued by Counsel’s firm or by another law firm acceptable to Sub-Servicer.



	Section VIII
	Documentation Delivery Requirements 

	 [Describe when (e.g., 5 Business Days after closing) and to whom (e.g., Master Servicer, Custodian, etc.) Sub-Servicer must deliver originals and copies of applicable closing documents, citing appropriate sections of the PSA and SSA.]


	Closing Documents
	To Whom:
	Delivery Due By:
	Section Reference

	Originals to be included in Mortgage File


	
	
	

	Copies to be included in Mortgage File


	
	
	

	Originals of Servicing File Documents 


	
	
	

	Copies of Servicing File Documents 


	
	
	


[This portion of the PLIM form is for the use of the preparing Counsel and should be deleted before submitting the PLIM to the Sub-Servicer]
EXAMPLES OF LEGAL ISSUES – SERVICING
Borrower

· The New Borrower is not able to make all of the Special Purpose Entity (SPE) representations and warranties contained in the Loan Agreement.
· The New Borrower or a New Borrower Principal plans to change its name/structure/selection of entity prior to closing or wants Lender to pre-approve such a change to occur post-closing.

· The New Borrower or a New Borrower Principal desires additional flexibility to transfer its interests beyond those permitted in the Loan Agreement.

· The New Borrower, a New Borrower Principal or an affiliate has obtained a prior loan from Freddie Mac and Freddie Mac has approved modifications to the loan documents or other standard Freddie Mac provisions.  If so, please provide the modifications or waivers and discuss the applicability of each to the existing Loan Documents, this Property and this Borrower organizational structure (as applicable).
· The New Borrower or a New Guarantor is a trust (specify “revocable,” “irrevocable,” “business,” or “land”).

· The New Borrower consists of one or more tenants in common (TIC) or is a Delaware Statutory Trust (DST).

· Any interests in New Borrower are pledged or encumbered in any manner.

· The Borrower Request is a transfer of interest or assumption that includes a 1031 exchange. 

Borrower Principal Issues (including Guarantor)

· A New Borrower Principal (including the New Guarantor) is a foreign citizen or organized outside of the laws of the United States (this may trigger additional underwriting requirements, service of process requirements, and companion nonconsolidation opinion(s) if a nonconsolidation opinion is required).
· The New Guarantor does not own a direct or indirect interest in the New Borrower and/or the New Guarantor does not have direct or indirect Control (as defined in the Loan Documents) of the New Borrower.
· Any interests in any New Borrower Principal (including the New Guarantor) are pledged or encumbered in any manner.

· The existing Guarantor in an assumption is requesting a complete release from the Guaranty.

Litigation (Borrower and Borrower Principals)

· There is currently pending or there has existed during the past year, litigation naming New Borrower or any New Borrower Principal (including the New Guarantor) as a defendant or a judgment has been entered against the Borrower or any New Borrower Principal during that period.

· The New Borrower or any New Borrower Principal (including the New Guarantor) is now, or the Borrower or any New Borrower Principal at any time during the past 5 years has been, the subject of any bankruptcy or creditors’ rights proceeding.
Property (including zoning, use, operation, and title)
· The Property is operated pursuant to or subject to a ground lease, a master lease, or an operating lease. 

· All or a part of the Property is a condominium or cooperative.  If a condominium, specify whether the condominium is “active” (i.e., any individual condominium unit has been sold) and whether any units are currently owned other than by the Original Borrower.

· The Borrower Request may impact whether the Property is a legal use for purposes of zoning, building, and land use codes and ordinances.

· There are outstanding notices of violations of zoning, building, or land use codes or ordinances with respect to the Property.
· The Borrower Request impacts the LURA/HAP Contract/Regulatory Agreement to which the Property is subject.
· The Property consists or will consist after the transaction contemplated by the Borrower Request of one or more parcels owned by different entities.

· The Property shares recreational facilities, access, parking, leasing office or other amenities with any other property and this shared use will be impacted by the Borrower Request.

· Construction on the Property is underway or planned (other than repairs/replacements in the ordinary course of business).

· The Property currently participates in any Payments In Lieu Of Taxes, real estate tax abatement program, low income housing tax credits or historic tax credits that will be impacted by the Borrower Request.
Cross-Collateralization and Subordinate Financing
· The Loan is cross-collateralized/cross-defaulted with loans on other properties.

· The Property is, or as part of the Borrower Request, will be subject to subordinate debt not owned by Lender or Freddie Mac.
· The Borrower Request is an assumption that is coupled with a new supplemental loan request submitted to Freddie Mac.


Other

· Additional opinions (such as nonconsolidation opinions) are required by the Loan Documents or the nature of the Borrower Request.

· The Purchase & Sale Agreement for the New Borrower’s acquisition of the Property provides for a holdback/escrow of funds to which New Borrower may be entitled after closing and against which Lender may wish to consider imposing a security interest.
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