Freddie Mac Loan Number: _________

RENTAL ACHIEVEMENT ESCROW AGREEMENT

(Cash)

(FOR USE WITH BOND ENHANCEMENTS - REVISION DATE 08-21-2010)

THIS RENTAL ACHIEVEMENT ESCROW AGREEMENT (“Agreement”) is effective as of this _____ day of ___________, 20__, by ________________________, a ______________ (the “Borrower”) and FEDERAL HOME LOAN MORTGAGE CORPORATION, a shareholder-owned government-sponsored entity organized and existing under the laws of the United States and its successors and assigns (the “Lender”).

RECITALS

WHEREAS, [ISSUER] (“Issuer”) has issued and sold its [NAME OF BONDS] in the original aggregate principal amount of $[AMOUNT] (the “Bonds”) pursuant to a Trust Indenture (the “Indenture”) dated as of [the date hereof] [___________, 20__] between the Issuer and [TRUSTEE], as trustee for the holders of the Bonds (the “Bond Trustee”), the proceeds of which have been used to make a mortgage loan (the “Bond Mortgage Loan”) to Borrower upon the terms and conditions of a Financing Agreement dated as of [the date hereof] [___________, 20__] among Issuer, Bond Trustee and Borrower (the “Financing Agreement”); and

WHEREAS, Borrower has used the proceeds of the Bond Mortgage Loan (and other funds as herein described) to finance the acquisition, [rehabilitation/construction] and equipping of a multifamily residential facility known as [NAME OF PROJECT], located at [CITY], [STATE] (the “Improvements”); and


WHEREAS, Lender and Bond Trustee have entered into a Credit Enhancement Agreement dated as of [the date hereof] [___________, 20__] (the “Credit Enhancement Agreement”) pursuant to which Lender [has] agreed to make certain advances to the Bond Trustee [(a)] with respect to amounts due under the Bond Mortgage Loan [and (b) to provide funds to purchase Bonds tendered under certain circumstances in accordance with the Indenture] and in consideration therefor, Borrower [has] entered into a Reimbursement and Security Agreement dated as of [the date hereof] [___________, 20__] (the “Reimbursement Agreement”) to evidence Borrower's obligation to reimburse Lender for such advances; and


WHEREAS, the obligations of Borrower under the Reimbursement Agreement are secured by a second lien priority [REIMBURSEMENT MORTGAGE] dated as of [the date hereof] [___________, 20__] (the “Security Instrument”), encumbering the land described on Exhibit “A” attached hereto and incorporated into this Agreement (the “Land”) and the Improvements (collectively, the “Property”); and

WHEREAS, because the Performance Standard (defined below) was not met as of the date of this Agreement, Lender is willing to [execute and deliver the Credit Enhancement Agreement][continue to provide credit enhancement for the Bond Mortgage Loan pursuant to the Credit Enhancement Agreement] only if Borrower agrees to deposit cash with Lender.

NOW THEREFORE, in consideration of the foregoing and the mutual promises set forth below, Lender and Borrower agree as follows:

1.
Definitions.  The following terms used in this Agreement will have the meanings set forth below.  Any term used in this Agreement and not defined will have the meaning given to that term in the Security Instrument or, if not defined in the Security Instrument, the Reimbursement Agreement.

a.
“Acceptable Leases” means legally valid, binding and enforceable written lease agreements with bona fide residential tenants (excluding employees of Borrower or any affiliate of Borrower) providing for initial lease terms of not less than six (6) months and complying with all Applicable Legal Requirements and with the Guide 

b.
“Earn Out Expiration Date” means the date that is __________ (__) months from the date of this Agreement, which is ______________, 20___.    

CHOOSE ONE SUBSECTION (c) IN ACCORDANCE WITH COMMITMENT AND DELETE THE INAPPLICABLE PROVISION:

USE THE FOLLOWING IF THE PERFORMANCE STANDARD IS DETERMINED USING OCCUPANCY AND INCOME 

c.
“Performance Standard” means that the ratio of units leased to tenants under Acceptable Leases over total rentable units equals at least _____%, and monthly rents actually collected, net of concessions and bad debt as calculated and allocated by Lender, equals at least $________. 

OR

USE THE FOLLOWING IF THE PERFORMANCE STANDARD IS DETERMINED USING NOI

c. “Performance Standard” means the achievement of an NOI (as defined below) that supports a 1.__ debt coverage ratio as determined by Lender.  The calculation of the debt coverage ratio will be based on a __-year amortization schedule.  For purposes of calculating the Performance Standard, NOI will be calculated as set forth below. 

OR

USE THE FOLLOWING IF THE PERFORMANCE STANDARD IS DETERMINED USING OCCUPANCY & INCOME AND NOI

c.
“Performance Standard” means that (i) the ratio of units leased to tenants under Acceptable Leases to total rentable units equals at least _____%, and monthly rents actually collected, net of concessions and bad debt as calculated and allocated by Lender, equal at least $________ and (ii) the NOI supports a debt coverage ratio of at least 1._ as determined by Lender.  For purposes of calculating the Performance Standard, NOI will be calculated as set forth below.


ADD THE FOLLOWING DEFINITION OF NOI FOR THE SECOND AND THIRD CHOICES OF SECTION (c).   DELETE THE FOLLOWING IF YOU USE THE FIRST CHOICE FOR SECTION (c).

For purposes of determining the Performance Standard, NOI means the positive, annualized amount by which Effective Gross Income exceeds Expenses.

In determining NOI, the following terms will have the following meanings:

“Effective Gross Income” means the positive annualized amount of the Gross Potential Rent, net of the Concessions, subject to the Vacancy Rate, minus Bad Debt, plus the Acceptable Other Income.

“Gross Potential Rent” means the sum of (1) actual monthly rents under Acceptable Leases identified in each of the most current certified rent rolls and (2) achievable monthly rents attributable to residential vacant units, calculated at the lesser of market rents or, if applicable, maximum allowable low-income housing tax credit rents (less utility allowance).  (Market rents attributable to units occupied by employees and model units may not be included in the calculation of Gross Potential Rent.) 

“Concessions” means (1) rental abatements, (2) “free” rent, (3) inducements and (4) other incentives. 

“Vacancy Rate” means the greater of (i) 5%, (ii) market vacancy percentage for similarly restricted properties in the market, as determined by Lender, or (iii) actual vacancy percentage for the Property.  Units occupied by employees and model units will be deemed occupied for purposes of calculating the vacancy rate.  

“Bad Debt” means that portion of Gross Potential Rent which is assumed not to be collected by the Borrower due to tenant non-payment.   

“Acceptable Other Income” means any other income actually collected by the Borrower from (1) laundry, (2) vending, (3) cable, (4) utility reimbursements from tenants, (5) short term lease premiums (up to a maximum of 5% of the units in the Property, net of any prepaid revenues), (6) parking (net of any prepaid revenues), and (7) any other type of income actually collected by the Borrower from the Property that is acceptable to and approved by Lender.  Acceptable Other Income does not include pet fee income or interest income.

“Expenses” means the greater of (1) the annualized Actual Fixed Expenses and (2) the Underwritten Expenses.

“Actual Fixed Expenses” means (1) real estate taxes and assessments for the Property, (2) insurance premiums, (3) operating expenses, including the Management Fee, (4) the amount of the monthly replacement reserve deposit specified in the Replacement Reserve Agreement (even if such deposit is deferred) and (5) the amount of other required reserves, if any, as set out in the Commitment, the Bond Documents, any Approved Subordinate Financing (as defined in the Commitment) or the organizational documents of the Borrower.

“Management Fee” means the greater of (i) market fees, as determined by Lender, (ii) the actual management fees under the management agreement for the Property, or (iii) the underwritten management fee in the amount of $[__________].

“Underwritten Expenses” means the amount of $_________.

d.
“Performance Standard Period” means a period of ____ (_) consecutive months.


e.
"Rental Achievement Escrow Fund" means the sum of ________ Dollars ($____________) deposited into escrow with Lender as of the effective date of this Agreement, together with interest, if any, to be held in accordance with the provisions of this Agreement.

f.
“Servicer” means the eligible servicing institution designated by Lender from time to time (which may be Lender if Lender elects to service the Bond Mortgage Loan), or its successor, as servicer of the Bond Mortgage Loan.  Initially, the Servicer shall be [NAME OF SERVICER].

2.
Performance Standard Not Met.  Borrower and Lender agree, that as of the date of this Agreement, the Performance Standard has not been met.

3.
Establishment.  Lender agrees that Lender will hold all moneys deposited into the Rental Achievement Escrow Fund in an interest bearing account.  Any interest earned on such moneys will be added to the principal balance of the Rental Achievement Escrow Fund and disbursed in accordance with the provisions of this Agreement.  Lender will not be responsible for any losses resulting from investment of moneys in the Rental Achievement Escrow Fund or for obtaining any specific level or percentage of earnings on such investment.

4.
Right to Withdraw Funds from the Rental Achievement Escrow Fund.  

a.
The Lender may withdraw all or part of the funds from the Rental Achievement Escrow Fund at any time and without notice to the Borrower, and apply such withdrawn funds to the Indebtedness, if either of the following occurs:

CHOOSE ONE SUBSECTION (i) IN ACCORDANCE WITH COMMITMENT AND DELETE THE INAPPLICABLE PROVISION
USE THE FOLLOWING IF THE PERFORMANCE STANDARD MUST BE MET ON AVERAGE FOR 3 OR 6 MONTHS AND BE ACTUALLY MET IN THE LAST 1 OR 3 MONTHS

i.
On or after the Earn Out Expiration Date, the Property has not achieved, on average, the Performance Standard for the Performance Standard Period or has not actually achieved the Performance Standard CHOOSE ONE: USE IF THE PERFORMANCE PERIOD IS 6 MONTHS in each of the last three (3) months of the Performance Standard Period OR USE IF THE PERFORMANCE PERIOD IS 3 MONTHS for the last month of the Performance Standard Period. 
OR

USE THE FOLLOWING IF THE PERFORMANCE STANDARD MUST BE MET DURING THE ENTIRE PERFORMANCE PERIOD WITHOUT ANY AVERAGING

i.
On or after the Earn Out Expiration Date, the Property has not achieved the Performance Standard each month of the Performance Standard Period.

ii.
An Event of Default under the Security Instrument has occurred and is continuing.

iii.
The Borrower fails to perform any of its other obligations under this Agreement.

b.
Either Lender or the Servicer may withdraw funds from the Rental Achievement Escrow Fund.

5.
Application of Funds. If Lender withdraws funds from the Rental Achievement Escrow Fund then Lender will apply the funds to reduce the unpaid principal balance of the Bond Mortgage Loan (or reimburse Lender for any draw on the Credit Enhancement Agreement in connection with the same).  Borrower must pay a prepayment premium computed using the formula set forth in the Reimbursement Agreement with respect to any prepayment of principal under the Bond Mortgage Loan.  The Borrower may not pay the prepayment premium with the funds withdrawn from the Rental Achievement Escrow Fund.

6. 
Security Agreement.  Borrower hereby conveys, pledges, transfers and grants to Lender a security interest pursuant to the Uniform Commercial Code of the Jurisdiction and other applicable laws in and to the funds in the Rental Achievement Escrow Fund as the amount of such funds on deposit therein may increase or decrease from time to time for the purpose of securing Borrower's obligations under this Agreement and to further secure Borrower's obligations under the Reimbursement Agreement, the Security Instrument and other Loan Documents.
7.
Release of Rental Achievement Escrow Fund.  The Lender will return the funds in the Rental Achievement Escrow Fund to the Borrower within thirty (30) days after the first of the following to occur:

a.
Payment of the Indebtedness in full, including all accrued but unpaid interest and prepayment premiums, and the release and discharge of Lender under the Credit Enhancement Agreement.

CHOOSE ONE SUBSECTION (b) IN ACCORDANCE WITH COMMITMENT AND DELETE THE INAPPLICABLE PROVISION 

USE THE FOLLOWING IF THE PERFORMANCE STANDARD MUST BE MET ON AVERAGE FOR 3 OR 6 MONTHS AND ACTUALLY MET IN THE LAST 1 OR 3 MONTHS 

b.
Upon receipt of a written release request from the Borrower ("Release Request") and provided that no Event of Default under the Security Instrument has occurred and is continuing, if, prior to the Earn Out Expiration Date, the Performance Standard (i) has been achieved, on average, for the Performance Standard Period immediately preceding the Release Request and (ii) has actually been achieved in CHOOSE ONE: USE IF THE PERFORMANCE PERIOD IS 6 MONTHS each of the last three (3) months of the Performance Standard Period OR USE IF THE PERFORMANCE PERIOD IS 3 MONTHS the last month of the Performance Standard Period.
OR

USE THE FOLLOWING IF THE PERFORMANCE STANDARD MUST BE MET DURING THE ENTIRE PERFORMANCE PERIOD WITHOUT ANY AVERAGING

b.
Upon receipt of a written release request from the Borrower and provided that no Event of Default under the Security Instrument has occurred and is continuing, if, prior to the Earn Out Expiration Date, the Performance Standard has been achieved during each month of the Performance Standard Period.

The Release Request must include such certified rent rolls and operating statements as Lender determines are necessary in order to determine that the Performance Standard has been achieved.

8.
Assignment.

a.
Lender in the future may assign this Agreement to any party (including to any Alternate Credit Facility Provider). 

b.
Except as provided in Subsection (a), no party to this Agreement may assign its rights or delegate its obligations under this Agreement without the prior written consent of the other party.

c.
This Agreement will be binding upon and will inure to the benefit of the parties and their respective heirs, successors, and permitted assigns.

9.
Joint and Several Liability.  If more than one person or entity signs this Agreement as Borrower, the obligation of such person or entity will be joint and several. 

10.
Notices.

a.
All notices under or concerning this Agreement must be in writing.  Each such notice will be deemed given when received by the addressee or delivered to Federal Express or a comparable overnight courier service, addressed as provided in this Section and with charges for next business day delivery paid.

b.
Notices intended for Lender must be addressed to:

Freddie Mac Multifamily Portfolio Services

8100 Jones Branch Drive

McLean, Virginia 22102

Attn: Director, Multifamily Portfolio Services

And

[INSERT SERVICER NOTICE ADDRESS]

c.
Notices intended for the Borrower must be addressed to:

d.
Either party may change the address to which notices intended for that party are to be directed by means of notice given to the other party in accordance with this Section.

11.
Governing Law.  This Agreement will be construed in accordance with and governed by the laws of the Commonwealth of Virginia.

12.
Captions, Cross References and Exhibits.  The captions assigned to provisions of this Agreement are for convenience only and will be disregarded in construing this Agreement.  Any reference in this Agreement to an “Exhibit” or a “Section,” unless otherwise explicitly provided, will be construed as referring, respectively, to an Exhibit attached to this Agreement or to a section of this Agreement.  All Exhibits attached to or referred to in this Agreement are incorporated by reference into this Agreement.

13.
Number and Gender.  Use of the singular in this Agreement includes the plural, use of the plural includes the singular, and use of one gender includes all other genders, as the context may require.

14.
No Partnership.  This Agreement is not intended to, and will not, create a partnership or joint venture among the parties, and no party to this Agreement will have the power or authority to bind any other party except as explicitly provided in this Agreement.

15.
Severability.  The invalidity or unenforceability of any provision of this Agreement will not affect the validity of any other provision, and all other provisions will remain in full force and effect.

16.
Entire Agreement.  This Agreement contains the entire agreement among the parties as to the rights granted and the obligations assumed in this Agreement.

17.
Waiver; No Remedy Exclusive.  Any forbearance by a party to this Agreement in exercising any right or remedy given under this Agreement or existing at law or in equity will not constitute a waiver of or preclude the exercise of that or any other right or remedy.  Unless otherwise explicitly provided, no remedy under this Agreement is intended to be exclusive of any other available remedy, but each remedy will be cumulative and will be in addition to other remedies given under this Agreement or existing at law or in equity.

18.
Third Party Beneficiaries.  Neither any creditor of any party to this Agreement, nor any other person, is intended to be a third party beneficiary of this Agreement.

19.
Further Assurances and Corrective Instruments.  To the extent permitted by law, the parties will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such supplements to this Agreement and such further instruments as may reasonably be required for carrying out the intention of or facilitating the performance of this Agreement.

20.
Counterparts.  This Agreement may be executed in multiple counterparts, each of which will constitute an original document and all of which together will constitute one agreement.

21.
Servicing of Agreement.  Borrower hereby acknowledges that the Bond Mortgage Loan, the Security Instrument and the other Reimbursement Security Documents, including this Agreement, will be serviced by Servicer on behalf of Lender in accordance with the Guide.  Borrower agrees that it will direct all deposits, requisitions, questions, requests or other communications regarding this Agreement directly to Servicer, and acknowledges that Servicer will coordinate with Lender, as and if required under the Guide, with respect to any obligation to be performed by Lender under this Agreement.

22.
Modifications.  The Exhibit noted below, if marked with an “X” in the space provided, is attached to this Agreement: 


[ X  ]
  Exhibit A 
Legal Description 


[___]
  Exhibit B 
Modifications to Rental Achievement Agreement 

IN WITNESS WHEREOF, the parties have executed this Agreement.

[SIGNATURES]

EXHIBIT A 

LEGAL DESCRIPTION

EXHIBIT B 

MODIFICATIONS TO RENTAL ACHIEVEMENT AGREEMENT

The following modifications are made to the text of the Agreement that precedes this Exhibit.

Rental Achievement Escrow Agreement
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