RIDER TO SECURITY INSTRUMENT - CME

INDEPENDENT DIRECTOR
(Revised 2-15-2011)

[IF THE COMMITMENT OR APPLICATION REQUIRES AN INDEPENDENT DIRECTOR – IF THE BORROWER IS A SINGLE MEMBER LIMITED LIABILITY COMPANY FORMED IN DELAWARE OR A CORPORATION FORMED IN ANY JURISDICTION, THE BORROWER MUST HAVE ONE INDEPENDENT DIRECTOR/MANAGER.]
[IF THE COMMITMENT OR APPLICATION REQUIRES AN INDEPENDENT DIRECTOR – IF THE BORROWER IS A LIMITED LIABILITY COMPANY THAT HAS MORE THAN ONE MEMBER OR IS A LIMITED PARTNERSHIP, THEN THE BORROWER’S SPE EQUITY OWNER(S) MUST (EACH) HAVE ONE INDEPENDENT DIRECTOR/MANAGER.]
The following modifications are made to the Instrument which precedes this Rider:

1.
The following definition is added to Section 1:
“Independent Director/Manager” means a natural person who is not at the time of initial appointment as a director or manager or at any time while serving as a director or manager of the Borrower or SPE Equity Owner and has not been at any time during the 5 years preceding such initial appointment:
(i)
a stockholder, director (with the exception of serving as an Independent Director/Manager of the Borrower or SPE Equity Owner), officer, trustee, employee, partner, member, attorney or counsel of Borrower or SPE Equity Owner, or any Affiliate of either of them;

(ii)
a creditor, customer, supplier, or other Person who derives any of its purchases or revenues from its activities with the Borrower or SPE Equity Owner or any Affiliate of either of them;
(iii)
a Person Controlling or under common Control with any Person excluded from serving as Independent Director/Manager under (i) or (ii); or

(iv)
a member of the immediate family by blood or marriage of any Person excluded from serving as Independent Director/Manager under (i) or (ii).
A natural person who satisfies the foregoing definition other than subsection (ii) shall not be disqualified from serving as an Independent Director/Manager of the Borrower or SPE Equity Owner if such individual is an Independent Director/Manager provided by a nationally-recognized company that provides professional independent directors (a “Professional Independent Director”) and other corporate services in the ordinary course of its business.  A natural person who otherwise satisfies the foregoing definition other than subsection (i) by reason of being the independent director of a “special purpose entity” affiliated with the Borrower or SPE Equity Owner shall not be disqualified from serving as an Independent Director/Manager of the Borrower or SPE Equity Owner if such individual is either (A) a Professional Independent Director or (B) the fees that such individual earns from serving as independent director of Affiliates of the Borrower or SPE Equity Owner in any given year constitute in the aggregate less than 5% of such individual’s annual income for that year.  Notwithstanding the immediately preceding sentence, an Independent Director/Manager may not simultaneously serve as Independent Director/Manager of the Borrower or SPE Equity Owner and independent director of a special purpose entity that owns a direct or indirect equity interest in the Borrower or SPE Equity Owner or a direct or indirect interest in any co-borrower with the Borrower or SPE Equity Owner.
2.
Section 33(b)(vi) is deleted and replaced with the following:
(vi)
shall not, without the prior unanimous written consent of all of the Borrower’s partners, members, or shareholders, as applicable, and, if applicable, the prior unanimous written consent of 100% of the members of the board of directors or of the board of managers of the Borrower or the SPE Equity Owner, including all Independent Director(s)/Manager(s) of the Borrower or the SPE Equity Owner:
(A)
file any insolvency or reorganization case or Proceeding, to institute proceedings to have the Borrower or any SPE Equity Owner be adjudicated bankrupt or insolvent,
(B)
institute proceedings under any applicable insolvency law,
(C)
seek any relief under any law relating to relief from debts or the protection of debtors,
(D)
consent to the filing or institution of bankruptcy or insolvency proceedings against the Borrower or any SPE Equity Owner,
(E)
file a petition seeking, or consent to, reorganization or relief with respect to the Borrower or any SPE Equity Owner under any applicable federal or state law relating to bankruptcy or insolvency,
(F)
seek or consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator, custodian, or any similar official for the Borrower or a substantial part of its property or for any SPE Equity Owner or a substantial part of its property,
(G)
make any assignment for the benefit of creditors of the Borrower or any SPE Equity Owner,
(H)
admit in writing the Borrower’s or any SPE Equity Owner’s inability to pay its debts generally as they become due,
(I)
take any other action which, under the terms of any certificate of incorporation, by-laws or any voting trust agreement with respect to any common stock or under any organizational document of Borrower or SPE Equity Owner, requires a vote of the board of directors or board of managers of such Borrower and/or SPE Equity Owner, unless at the time of such action there shall be at least one Independent Director/Manager, or
(J)
take action in furtherance of any of the foregoing:
3.
Section 33(b)(xxiv) is deleted and replaced with the following:

(xxiv)
if such entity is a single member limited liability company, such entity shall (A) be formed and organized under Delaware law, (B) have either one springing member that is a corporation whose stock is 100% owned by the sole member of Borrower and that satisfies the requirements for a corporate springing member set forth below in this Section 33(b)(xxiv) or two springing members who are natural persons, (C) have at least one Independent Director/Manager on its board of directors/managers, and (D) otherwise comply with all Rating Agencies’criteria for single member limited liability companies (including, without limitation, the delivery of Delaware single member limited liability company opinions acceptable in all respects to Lender and to the Rating Agencies).  If the springing member is a corporation, such springing member shall at all times comply, and will cause Borrower to comply, with each of the representations, warranties and covenants contained in this Section 33 as if such representation, warranty or covenant were made directly by such corporation.  If there is more than one springing member, only one springing member shall be the sole member of Borrower at any one time, and the second springing member shall become the sole member only upon the first springing member ceasing to be a member, so that at all times Borrower has one and only one member;

4.
Sections 33(b)(xxvi), (xxvii) and (xxviii) are deleted and replaced with the following:

(xxvi)
if an SPE Equity Owner is required pursuant to Section 1(jjjj) of this Instrument, if the Borrower is (A) a limited liability company with more than one member, then the Borrower has and shall have at least one member that is an SPE Equity Owner that has satisfied and shall satisfy the requirements of Section 33(c) below and such member is its managing member, or (B) a limited partnership, then all of its general partners are SPE Equity Owners that have satisfied and shall satisfy the requirements of Section 33(c) below;

(xxvii)
if such entity is a corporation, such entity has had and shall have at least one Independent Director/Manager on its board of directors; and

(xxviii)
shall conduct its business so that the assumptions made with respect to Borrower in the nonconsolidation opinion provided to Lender shall be true and correct in all respects.  In connection with the foregoing, Borrower hereby covenants and agrees that it will comply with or cause the compliance with (A) all of the facts and assumptions (whether regarding the Borrower or any other Person) set forth in the nonconsolidation opinion provided to Lender, (B) all the representations, warranties and covenants in this Section 33, and (C) all the organizational documents of the Borrower and any SPE Equity Owner.

5.
Section 33(c) is deleted and replaced with the following:

(c)
With respect to each SPE Equity Owner, if applicable, a “Single Purpose Entity” means a corporation or a Delaware single member limited liability company which, at all times since its formation and thereafter complies in its own right (subject to the modifications set forth below) and shall cause Borrower to comply, with each of the requirements contained in Section 33(b).  Upon the withdrawal or the disassociation of an SPE Equity Owner from Borrower, Borrower shall immediately appoint a new SPE Equity Owner, whose organizational documents are substantially similar to those of the withdrawn or disassociated SPE Equity Owner, and deliver a new nonconsolidation opinion to the Rating Agencies and Lender in form and substance satisfactory to Lender and to the Rating Agencies (unless the opinion is waived by the Rating Agencies), with regard to nonconsolidation by a bankruptcy court of the assets of each of the Borrower and SPE Equity Owner with those of its Affiliates.

(i)
With respect to Sections 33(b)(i) and 33(b)(x), the SPE Equity Owner shall not engage in any business or activity other than being the sole managing member or general partner, as the case may be, of the Borrower and owning at least a 0.5% equity interest in Borrower;

(ii)
With respect to Section 33(b)(ii), the SPE Equity Owner has not and shall not acquire or own any assets other than its equity interest in the Borrower and personal property related thereto; 
(iii)
With respect to Section 33(b)(viii), the SPE Equity Owner shall not own any subsidiary or make any investment in any other Person, except for Borrower;

(iv)
With respect to Section 33(b)(xiv), the SPE Equity Owner shall not assume or guaranty the debts or obligations of any other Person, hold itself out to be responsible for the debts of another Person, pledge its assets to secure the obligations of any other Person or otherwise pledge its assets for the benefit of any other Person, or hold out its credit as being available to satisfy the obligations of any other Person, except for in its capacity as general partner of the Borrower (if applicable); and
(v)
With respect to Section 33(b)(x), the SPE Equity Owner has not and shall not incur any debt, secured or unsecured, direct or contingent (including, without limitation, guaranteeing any obligation), other than (A) customary unsecured payables incurred in the ordinary course of owning the Borrower, provided the same are (1) not evidenced by a promissory note, (2) do not exceed, in the aggregate, at any time a maximum amount of $10,000 and (3) are paid within 60 days of the date incurred, and (B)  in its capacity as general partner of the Borrower (if applicable).
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