RIDER TO MULTIFAMILY LOAN AND SECURITY AGREEMENT

SECTION 8 HOUSING ASSISTANCE PAYMENTS RESERVE
(Revised 7-1-2014)
The following changes are made to the Loan Agreement which precedes this Rider:
A.
Section 4.08 is deleted and replaced with the following:
                                          4.08
Section 8 Housing Assistance Payments Reserve. As a condition to making the Loan, Lender has required Borrower to establish the Section 8 Housing Assistance Payments Reserve to ensure that adequate funds are available for, among other things, payment of any Projected Deficit. Only Lender will have the right to make withdrawals from the Section 8 Housing Assistance Payments Reserve, in accordance with the terms of this Loan Agreement.
(a)
Deposits to Section 8 Housing Assistance Payments Reserve. Borrower has established the Section 8 Housing Assistance Payments Reserve as of the date of this Loan Agreement by making the Initial HAP Deposit. If the Monthly HAP Deposit is greater than zero, then beginning on the date the first Monthly Payment is due and continuing on the same day of each successive month until the Section 8 Housing Assistance Payments Reserve equals 6 scheduled Monthly Payments or the sum of $__________ [INSERT AMOUNT OF 6 MONTHLY PAYMENTS], Borrower must pay the Monthly HAP Deposit to Lender for deposit into the Section 8 Housing Assistance Payments Reserve, together with Borrower’s Monthly Payments.
(b)
Use of Section 8 Housing Assistance Payments Reserve. Subject to the pledge and security interest, and other rights of Lender set forth in this Loan Agreement, the Section 8 Housing Assistance Payments Reserve will be maintained for the purpose of assuring Lender that adequate funds are available for the payment of any Projected Deficit during the Section 8 Housing Assistance Payments Reserve Period.
(c)
Reserved.
(d)
Disbursements from the Section 8 Housing Assistance Payments Reserve. Lender may release funds from the Section 8 Housing Assistance Payments Reserve at the discretion of Lender upon the occurrence of all of the following conditions:

(i)
The HAP Contract has expired or is not renewed.

(ii)
Borrower has insufficient funds from the operation of the Mortgaged Property to pay the Indebtedness when due, including all Impositions, as demonstrated by Borrower to Lender’s satisfaction.

(iii)
There is no Event of Default under the Loan Documents.

Lender will first apply the funds in the Section 8 Housing Assistance Payments Reserve as required to pay the Indebtedness and other sums when due, and will thereafter release such funds to Borrower as are necessary for the operation of the Mortgaged Property.

(e)
Termination. If not sooner terminated by written agreement of Borrower and Lender, the Section 8 Housing Assistance Payments Reserve will terminate upon the first to occur of the following:

(i)
Payment in full of the Indebtedness.
(ii)
Upon receipt of a written request from Borrower, with evidence satisfactory to Lender that all of the following conditions have been met:

(A)
The HAP Contract has expired or is not renewed, and no legal requirement exists to rent units to specific residents or comply with any affordability restrictions.

(B)
The Mortgaged Property has converted to market rate rents (market rate rent will mean the rent that is comparable to the current rent received for similar, unsubsidized properties in the same area as the Mortgaged Property).
(C)
Borrower has provided Lender with rent rolls, financial statements and any other items as Lender may request in order to determine that the Mortgaged Property has achieved 95% occupancy for 6 consecutive months after the expiration of all payments under the HAP Contract.
(D)
There is no Event of Default under the Loan Documents.

(iii)
The Section 8 Housing Assistance Payments Reserve has been reduced to zero.

Within 30 days after termination of the Section 8 Housing Assistance Payments Reserve, Lender will pay to Borrower all funds remaining in the Section 8 Housing Assistance Payments Reserve.

(f)
For purposes of this Section 4.08, “Projected Deficit” means a deficit in the Net Operating Income such that the Net Operating Income is not sufficient to pay the Monthly Payment. In calculating a Projected Deficit for any requirements of this Section 4.08, the following terms will have the meanings set forth below:

“Acceptable Other Income” means any income actually collected by Borrower, other than Gross Potential Rent, from all of the following:
(i)
Laundry.
(ii)
Vending.
(iii)
Cable.
(iv)
Utility reimbursements from tenants.
(v)
Short term Lease premiums (up to a maximum of 5% of the units in the Mortgaged Property, net of any prepaid revenues).
(vi)
Parking (net of any prepaid revenues).
(vii)
Income from commercial units.
(viii)
Any other type of income actually collected by Borrower from the Mortgaged Property that is acceptable to and approved by Lender in Lender’s Discretion, specifically excluding interest income. Pet income may be included at Lender’s Discretion.
“Actual Fixed Expenses” means:  (i) Taxes for the Mortgaged Property, (ii) Insurance premiums, (iii) operating expenses for the preceding twelve months (T-12), including the Management Fee, and (iv) the annualized amount of the monthly Replacement Reserve Deposit (even if such deposit is deferred).
“Bad Debt” means that portion of Gross Potential Rent which is assumed not to be collected by Borrower due to tenant non-payment.
“Concessions” means:  (i) rental abatements, (ii) “free” rent, (iii) inducements, and (iv) other incentives.
“Effective Gross Income” means the positive annualized amount of the Gross Potential Rent, net of the Concessions, subject to the Vacancy Rate, minus Bad Debt, plus the Acceptable Other Income.
“Expenses” means the greater of (i) the annualized Actual Fixed Expenses, or (ii) the Underwritten Expenses.
“Gross Potential Rent” means the sum of (i) monthly rents actually collected from tenants under residential Leases identified in each of the most current rent rolls and (ii) achievable monthly rents attributable to residential vacant units, calculated at market rents, as determined by Lender in Lender's Discretion. (Market rents attributable to employee and model units may be included in the calculation of Gross Potential Rent if they are also included in operating expenses.)

“Management Fee” means the contractual management fee at the time of the applicable calculation.

“Net Operating Income” means the positive amount by which Effective Gross Income exceeds Expenses.
“Underwritten Expenses” means $_______________.

“Vacancy Rate” means the greater of (i) actual vacancy rate, or (ii) 5%. Units occupied by employees and model units will be deemed occupied for purposes of calculating the Vacancy Rate.
B.
The following definitions are added to Article XII:
“Initial HAP Deposit” means the amount of $___________________ deposited into escrow with Lender as of the date of this Loan Agreement.

“Monthly HAP Deposit” means the sum of $__________. 
“Monthly Payment” means the monthly payment of principal and interest or interest only due pursuant to the terms of the Note.

“Projected Deficit” is defined in Section 4.08(g).

“Section 8 Housing Assistance Payments Reserve” means the total of (i) the Initial HAP Deposit, and (ii) all Monthly HAP Deposits.

“Section 8 Housing Assistance Payments Reserve Period” means the period during which Lender holds the Section 8 Housing Assistance Payments Reserve.
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