RIDER TO REIMBURSEMENT SECURITY INSTRUMENT

TAX CREDIT PROPERTIES
(FOR USE WITH BOND ENHANCEMENTS)

(Revised 6-17-2011)
The following modifications are made to the text of the Instrument that precedes this Rider:

1.
Definitions. The following terms shall be added to Section 1 (Definitions) of the Instrument:

(a)  “Agency” means the _________________, in its capacity as the designated agency of the Property Jurisdiction to allocate Tax Credits, acting through any authorized representative.

(b)  “Borrower GP/Manager” means individually and collectively the managing general partner(s), managing member(s) or controlling shareholder(s) of Borrower.
(c)  “Borrower GP/Manager Principal” means ______________ [INSERT THE NAMES OF THE INDIVIDUALS OR ENTITIES WHO CONSTITUTE THE CONTROLLING ENTITY/ENTITIES OF BORROWER GP/MANAGER PRINCIPAL – EXAMPLE: THE GENERAL PARTNER/MANAGING MEMBER OF THE PARTNERSHIP/LIMITED LIABILITY COMPANY THAT IS GENERAL PARTNER/MANAGER OF BORROWER OR THE PRESIDENT OF THE CORPORATE GENERAL PARTNER/MANAGER OF BORROWER].
(d)  “Code” means the Internal Revenue Code of 1986, as amended from time to time, or any corresponding provision or provisions of succeeding law.

(e)  “Equity Investor” means _________________.

(f)  “Equity Investor GP/Manager” means individually and collectively the managing general partner(s), managing member(s) or controlling shareholder(s) of Equity Investor.
(g)  “Guide” means, individually or collectively, as applicable, the Freddie Mac Delegated Underwriting for Targeted Affordable Housing Guide and/or the Freddie Mac Multifamily Seller/Servicer Guide, as applicable, as the same may be amended, modified or supplemented from time to time.
(h)  “Operating Agreement” means that certain __________________ [INSERT SPECIFIC NAME OF PARTNERSHIP AGREEMENT/LIMITED LIABILITY COMPANY AGREEMENT, ETC.] of Borrower dated as of __________, as amended from time to time.

(i)  “Tax Credit Regulatory Agreement” means the extended low-income housing commitment, regulatory agreement or restrictive covenants executed or to be executed by Borrower and Agency and properly recorded in the appropriate land records for the Property Jurisdiction, setting forth certain terms and conditions under which the Mortgaged Property is to be operated and which shall meet the requirements of Code Section 42(h)(6)(B).

(j)  “Tax Credits” means the low-income housing tax credits allocated by Agency pursuant to Section 42 of the Code.

2.
Transfers. Section 21 of the Instrument shall be modified as set forth below.

(a)
Section 21(c) is amended by adding the following new subsections (viii), (ix) and (x) at the end of such Section: 

(viii)
A Transfer of any interest of a Borrower GP/Manager in Borrower or any direct or indirect interest of a Borrower GP/Manager Principal in Borrower GP/Manager, resulting from any Transfer described in (A) and (B) below, provided that (1) [NAME OF BORROWER] owns the Mortgaged Property at the time of the Transfer and remains the Borrower under the Reimbursement Agreement after the Transfer, (2) Equity Investor is a [___] percent limited partner/member in Borrower, (3) Borrower provides Lender with advance written notice of the identity of the entity replacing Borrower GP/Manager and/or the identity of any entity or individual replacing Borrower GP/Manager Principal and copies of all applicable revised organizational documents, and (4) upon request by Lender from time to time, Borrower will provide Lender with the names of all owners of interests in Borrower, whether such interests are owned directly or indirectly.

(A)
The removal of Borrower GP/Manager as the managing general partner/member of Borrower and its replacement as managing general partner/member with Equity Investor GP/Manager or with an entity owned and controlled directly by Equity Investor in accordance with the terms of the Operating Agreement of Borrower, provided that, after such replacement, the Initial Owners of Equity Investor GP/Manager will own no less than 51 percent of the general partnership/membership interests in the entity which replaced Borrower GP/Manager; or

(B)
A Transfer of any interest of Borrower GP/Manager Principal in Borrower GP/Manager provided that (1) Equity Investor shall identify an individual or entity meeting the Substitute Borrower Principal Requirements set forth below to be the Controlling Entity in Borrower GP/Manager Principal and to serve as Guarantor under the Guaranty, and (2) such individual or entity is substituted as the Controlling Entity in Borrower GP/Manager under this Instrument and, if required by Lender, has executed and delivered to Lender a guaranty in the form provided in connection with the Indebtedness secured by this Instrument, within 10 days following the receipt by Lender of such notice of Transfer. 

For purposes of this Section 21(c)(viii), “Substitute Borrower Principal Requirements” means the credit and underwriting requirements of the Guide, as are in effect at the time of a Transfer under this Section 21(c)(viii).

(ix)
The Transfer by Equity Investor of more than 49% of its interests in Borrower to an entity that is directly owned and controlled by Equity Investor (a “Related Entity Investor Transferee”) under the following conditions:

(A)
Lender has received notice of the Transfer, together with copies of (1) the documents transferring the Equity Investor’s interest in Borrower to Related Equity Investor Transferee and (2) the organizational documents of Related Equity Investor Transferee.

(B)
At the time of the proposed Transfer, no Event of Default shall have occurred and be continuing.

(C)
Lender shall not be entitled to collect a transfer fee as a result of these Transfers. 

(x) The Transfer of any limited partnership/membership interest in Equity Investor, provided that there shall be no change in Equity Investor GP/Manager as a result of such Transfer. Lender shall not be entitled to collect a transfer fee as a result of this Transfer.

(b)
Section 21(f) is amended to add a new clause (ix):

(ix)
Notwithstanding the forgoing, in the event (A) Borrower GP/Manager is removed as the managing general partner/manager of Borrower in accordance with the terms of the Operating Agreement of Borrower, as set forth in Section 21(c)(viii)(A), Lender shall not be entitled to collect a transfer fee, and (B) of a Transfer of any interest of Borrower GP/Manager Principal in Borrower GP/Manager, as set forth in Section 21(c)(viii)(B), Borrower shall pay Lender a transfer fee in an amount of $25,000 immediately before such Transfer (such fee will be increased to $50,000 in the event a replacement Guarantor is required in connection with such Transfer). In the case of either (A) or (B) above, the transferor and transferee shall be required to comply with all the other requirements of this Section 21(f), including without limitation, the payment of the transfer review fee and Lender’s out-of-pocket costs. 
3.
Events of Default. Section 22(h) is amended to read as follows:

(h)
any failure by Borrower to perform any of its obligations under this Instrument (other than those specified in Sections 22(a) through (g)), as and when required, which continues for a period of 30 days after Notice of such failure by Lender (A) to Borrower, and (B) as long as Equity Investor is a Controlling Entity in Borrower, to Equity Investor. However, if Borrower’s failure to perform its obligations as described in this Section 22(h) is of the nature that it cannot be cured within the 30 day grace period but reasonably could be cured within 90 days, then Borrower and/or Equity Investor shall have additional time as determined by Lender in its discretion, not to exceed an additional 60 days, in which to cure such default, provided that Borrower and/or Equity Investor has diligently commenced to cure such default during the 30-day grace period and diligently pursues the cure of such default. However, no such notice or grace period shall apply in the case of any such failure which could, in Lender’s judgment, absent immediate exercise by Lender of a right or remedy under this Instrument, result in harm to Lender, impairment of the Lender’s rights and remedies under the Reimbursement Agreement or this Instrument or any other security given under any other Loan Document;

4.
Notice. Section 31 is amended to add the following new Section 31(d):

(d)
Lender agrees that, as long as Equity Investor is a Controlling Entity in Borrower, effective notice to Borrower under this Instrument, the Reimbursement Agreement and the other Loan Documents shall require delivery of a copy of such notice to Equity Investor. Such notice shall be given in the manner provided in this Section, at Equity Investor’s address set forth below:

__________________________________

__________________________________

__________________________________

Equity Investor may change the address to which notices intended for it are to be directed by means of notice given to Lender in accordance with this Section 31.

5.
The following new Sections are added to the Instrument after the last numbered Section:

[__.]
RECOURSE LIABILITY. The provision described in Sections 7.11(c)(1) and (c)(2) of the Reimbursement Agreement shall be operative only after Equity Investor has been given 30 days notice of the Event of Default described therein, together with an opportunity within such 30-day period to remedy the applicable Event of Default. In all events, Lender shall be entitled during such 30-day period to exercise all of its rights and remedies under this Instrument upon the occurrence of such Event of Default other than foreclosure of the Mortgaged Property.

[__.]
TAX CREDIT REGULATORY AGREEMENT. Lender agrees that, so long as and only if, the Tax Credit Regulatory Agreement recorded against the Mortgaged Property, by its terms, terminates upon foreclosure under this Instrument or upon a transfer of the Mortgaged Property by instrument in lieu of foreclosure, in accordance with Code Section 42(h)(6)(E), the lien of this Instrument shall be subordinate to such Tax Credit Regulatory Agreement, regardless of the order of recording of either document.
[__.]
ANNUAL TAX CREDIT REPORTING REQUIREMENTS. Borrower must submit to Lender, each year at the time of annual submission of Borrower’s financial analysis of operations, a copy of the following sections of Borrower’s federal tax return:  Internal Revenue Forms 1065, 8586, 8609 and Form 8609, Schedule A, which must reflect the total Tax Credits allocated to the Mortgaged Property and the Tax Credits claimed for the Mortgaged Property in the preceding year.

[__.]
CROSS-DEFAULT. Borrower acknowledges and agrees that any default, event of default, or breach (however such terms may be defined) after the expiration of any applicable notice and/or cure periods under the Tax Credit Regulatory Agreement shall be an Event of Default under this Instrument and that any costs, damages or other amounts, including reasonable attorney’s fees incurred by the Lender as a result of such an Event of Default by Borrower, including amounts paid to cure any default or event of default, under the Tax Credit Regulatory Agreement shall be an obligation of Borrower and become a part of the Indebtedness secured by this Instrument.

[__.]
ANNUAL COMPLIANCE. Borrower shall submit to Lender on an annual basis, evidence that the Mortgaged Property is in ongoing compliance with all income, occupancy and rent restrictions under the Tax Credit Regulatory Agreement relating to the Mortgaged Property. Such submissions to Lender shall be made contemporaneously with the submission of reports to the Agency as required under the Tax Credit Regulatory Agreement.

6.
Capitalized Terms. All capitalized terms used in this Rider not specifically defined herein shall have the meanings set forth in the text of the Instrument that precedes this Rider.
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