RIDER TO MULTIFAMILY LOAN AND SECURITY AGREEMENT 

TENANCY IN COMMON BORROWER
(Revised 5-1-2015) 
[MAKE ALL SELECTIONS AND COMPLETE ALL BLANKS ACCORDING TO THE INSTRUCTIONS IN THE COMMITMENT/ERLA]
The following changes are made to the Loan Agreement which precedes this Rider:

A.
Section 5.50 is deleted and replaced with the following:
5.50
Representation Regarding Tenancy in Common Agreement. The Tenancy in Common Agreement is in full force and effect and has not been modified or amended, Borrower is not in default under the Tenancy in Common Agreement, and there are no conditions which, with the passage of time or the giving of notice, or both, would constitute a default under the Tenancy in Common Agreement.

[if the “Single asset entity borrower rider to multifamily loan and security agreement” is also attached to the loan agreement, delete the provisions of Section B and replace with “reserved”.]
B.
Section 6.13 is deleted and replaced with the following:
6.13
Single Purpose Entity Requirements. For purposes of this Section 6.13, the terms “Borrower,” “itself” and “it” will each refer to each of the Co-Owner Borrowers on an individual basis.
(a)
Single Purpose Entity Requirements. Until the Indebtedness is paid in full, Borrower and any SPE Equity Owner will remain a “Single Purpose Entity,” which means at all times since its formation it has, and after the date of this Loan Agreement it will satisfy each of the following conditions:
(i)
It will not engage in any business or activity, other than the ownership, operation and maintenance of the Mortgaged Property and activities incidental thereto.
(ii)
It will not acquire, own, hold, lease, operate, manage, maintain, develop or improve any assets other than the Mortgaged Property and such Personalty as may be necessary for the operation of the Mortgaged Property and will conduct and operate its business as presently conducted and operated.
(iii)
It will preserve its existence as an entity duly organized, validly existing and in good standing (if applicable) under the laws of the jurisdiction of its formation or organization and will do all things necessary to observe organizational formalities.
(iv)
It will not merge or consolidate with any other Person.
(v)
It will not take any action to dissolve, wind-up, terminate or liquidate in whole or in part; to sell, transfer or otherwise dispose of all or substantially all of its assets; to change its legal structure; transfer or permit the direct or indirect transfer of any partnership, membership or other equity interests, as applicable, other than Transfers permitted under this Loan Agreement; issue additional partnership, membership or other equity interests, as applicable, or seek to accomplish any of the foregoing.
(vi)
It will not, without the prior unanimous written consent of all of its partners, members, or shareholders, as applicable, and, if applicable, the prior unanimous written consent of 100% of the members of its board of directors or of its board of Managers or its SPE Equity Owner, take any of the following actions:
(A)
File any insolvency, or reorganization case or proceeding, to institute proceedings to have itself or any of its SPE Equity Owner(s) be adjudicated bankrupt or insolvent.
(B)
Institute proceedings under any applicable insolvency law.
(C)
Seek any relief under any law relating to relief from debts or the protection of debtors.
(D)
Consent to the filing or institution of bankruptcy or insolvency proceedings against itself or any of its SPE Equity Owner(s).
(E)
File a petition seeking, or consent to, reorganization or relief with respect to itself or any of its SPE Equity Owner(s) under any applicable federal or state law relating to bankruptcy or insolvency.
(F)
Seek or consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator, custodian, or any similar official for itself or a substantial part of its property or for any of its SPE Equity Owner(s) or a substantial part of its property.
(G)
Make any assignment for the benefit of its creditors or any of its SPE Equity Owner(s).
(H)
Admit in writing its or any of its SPE Equity Owner(s)’ inability to pay its debts generally as they become due.
(I)
Take action in furtherance of any of the foregoing.
(vii)
It will not amend or restate its organizational documents if such change would cause the provisions set forth in those organizational documents not to comply with the requirements set forth in this Section 6.13.
(viii)
It will not own any subsidiary or make any investment in, any other Person.
(ix)
It will not (except with respect to the other Co-Owner Borrowers as permitted under the Loan Documents in connection with the operation of the Mortgaged Property as a single integrated project) commingle its assets with the assets of any other Person and will hold all of its assets in its own name.
(x)
It will not incur any debt, secured or unsecured, direct or contingent (including guaranteeing any obligation), other than, (A) the Indebtedness (and any further indebtedness as described in Section 11.11 with regard to Supplemental Instruments) and (B) customary unsecured trade payables incurred in the ordinary course of owning and operating the Mortgaged Property provided the same are not evidenced by a promissory note, do not exceed, in the aggregate, at any time a maximum amount of 2% of the original principal amount of the Indebtedness and are paid within 60 days of the date incurred.
(xi)
It will maintain its records, books of account, bank accounts, financial statements, accounting records and other entity documents separate and apart from those of any other Person (except with respect to the other Co-Owner Borrowers with regard to the Shared Books, Records and Accounts) and will not list its assets as assets on the financial statement of any other Person (except with respect to the other Co-Owner Borrowers with regard to the Shared Financial Statements); provided, however, that Borrower’s assets may be included in a consolidated financial statement of its Affiliate provided that (A) appropriate notation will be made on such consolidated financial statements to indicate the separateness of Borrower from such Affiliate and to indicate that Borrower’s assets and credit are not available to satisfy the debts and other obligations of such Affiliate or any other Person (except with respect to debts or obligations incurred with the other Co-Owner Borrowers in connection with the Loan and in connection with the operation of the Mortgaged Property as a single, integrated project) and (B) such assets will also be listed on Borrower’s own separate balance sheet.
(xii)
Except for capital contributions or capital distributions permitted under the terms and conditions of its organizational documents, it will only enter into any contract or agreement with any general partner, member, shareholder, principal or Affiliate of Borrower or any Guarantor, or any general partner, member, principal or Affiliate thereof, upon terms and conditions that are commercially reasonable and substantially similar to those that would be available on an arm’s-length basis with third parties.
(xiii)
It will not (except with respect to assets which are jointly owned with the other Co-Owner Borrowers in connection with the Loan and in connection with the operation of the Mortgaged Property as a single integrated project) maintain its assets in such a manner that will be costly or difficult to segregate, ascertain or identify its individual assets from those of any other Person.
(xiv)
It will not (except with respect to assets which are jointly owned with the other Co-Owner Borrowers in connection with the Loan and in connection with the operation of the Mortgaged Property as a single integrated project) assume or guaranty (excluding any guaranty that has been executed and delivered in connection with the Note) the debts or obligations of any other Person, hold itself out to be responsible for the debts of another Person, pledge its assets to secure the obligations of any other Person or otherwise pledge its assets for the benefit of any other Person, or hold out its credit as being available to satisfy the obligations of any other Person.
(xv)
It will not make or permit to remain outstanding any loans or advances to any other Person except for those investments permitted under the Loan Documents and will not buy or hold evidence of indebtedness issued by any other Person (other than cash or investment-grade securities).
(xvi)
It will file its own tax returns separate from those of any other Person, except to the extent that Borrower is treated as a “disregarded entity” for tax purposes and is not required to file tax returns under applicable law, and will pay any taxes required to be paid under applicable law.
(xvii)
It will hold itself out to the public as a legal entity separate and distinct from any other Person and conduct its business solely in its own name, will correct any known misunderstanding regarding its separate identity and will not identify itself or any of its Affiliates as a division or department of any other Person.
(xviii)
It will maintain adequate capital for the normal obligations reasonably foreseeable in a business of its size and character and in light of its contemplated business operations and will pay its debts and liabilities from its own assets, or the assets of the other Co-Owner Borrowers as permitted by the Loan Documents and in connection with the operation of the Mortgaged Property as a single integrated project, as the same become due.
(xix)
It will allocate fairly and reasonably shared expenses with Affiliates (including shared office space) and use separate stationery, invoices and checks bearing its own name (except to the extent used and bearing the name of the other Co-Owner Borrowers in connection with the operation of the Mortgaged Property as a single integrated project).
(xx)
It will pay (or cause the Property Manager [INSERT FOR SENIORS: or any operator of the Facility] to pay on behalf of a Co-Owner Borrower from a Co-Owner Borrower’s funds) its own liabilities and those of the other Co-Owner Borrowers as permitted by the Loan Documents and in connection with the operation of the Mortgaged Property as a single integrated project (including salaries of its own employees) from its own funds or the funds of another Co-Owner Borrower.
(xxi)
It will not acquire obligations or securities of its partners, members, shareholders, or Affiliates, as applicable, other than obligations of the other Co-Owner Borrowers under the Loan Documents.
(xxii)
Except as contemplated or permitted by the property management agreement with respect to the Property Manager [INSERT FOR SENIORS: or any operating lease or operating agreement with respect to any operator of the Facility], or except for the other Co-Owner Borrowers as permitted by the Loan Documents and in connection with the operation of the Mortgaged Property as a single integrated project, it will not permit any Affiliate or constituent party independent access to its bank accounts.
(xxiii)
It will maintain a sufficient number of employees (if any) in light of its contemplated business operations and pay the salaries of its own employees, if any, only from its own funds.
(xxiv)
If such entity is a single member limited liability company, such entity will satisfy each of the following conditions:
(A)
Be formed and organized under Delaware law.
(B)
Have either one springing member that is a corporation or two springing members who are natural persons. If there is more than one springing member, only one springing member will be the sole member of Borrower or SPE Equity Owner (as applicable) at any one time, and the second springing member will become the sole member only upon the first springing member ceasing to be a member.
(C)
Otherwise comply with all Rating Agencies’ criteria for single member limited liability companies (including the delivery of Delaware single member limited liability company opinions acceptable in all respects to Lender and to the Rating Agencies).
(D)
At all times Borrower or SPE Equity Owner (as applicable) will have one and only one member.
(xxv)
If such entity is a single member limited liability company that is board-managed, such entity will have a board of Managers separate from that of Guarantor and any other Person and will cause its board of Managers to keep minutes of board meetings and actions and observe all other Delaware limited liability company required formalities.
(xxvi)
If an SPE Equity Owner is required pursuant to this Loan Agreement, if Borrower is (A) a limited liability company with more than one member, then Borrower has and will have at least one member that is an SPE Equity Owner that has satisfied and will satisfy the requirements of Section 6.13(b) and such member is its managing member, or (B) a limited partnership, then all of its general partners are SPE Equity Owners that have satisfied and will satisfy the requirements set forth in Section 6.13(b).
(b)
SPE Equity Owner Requirements. The SPE Equity Owner, if applicable, will at all times since its formation and thereafter comply in its own right (subject to the modifications set forth below), and will cause Borrower to comply, with each of the requirements of a Single Purpose Entity. Upon the withdrawal or the disassociation of an SPE Equity Owner from Borrower, Borrower will immediately appoint a new SPE Equity Owner, whose organizational documents are substantially similar to those of the withdrawn or disassociated SPE Equity Owner, and deliver a new nonconsolidation opinion to the Rating Agencies and Lender in form and substance satisfactory to Lender and to the Rating Agencies (unless the opinion is waived by the Rating Agencies), with regard to nonconsolidation by a bankruptcy court of the assets of Borrower and SPE Equity Owner with those of its Affiliates.
(i)
With respect to Section 6.13(a)(i), the SPE Equity Owner will not engage in any business or activity other than being the sole managing member or general partner, as the case may be, of Borrower and owning at least 0.5% equity interest in Borrower.
(ii)
With respect to Section 6.13(a)(ii), the SPE Equity Owner has not and will not acquire or own any assets other than its equity interest in Borrower and personal property related thereto.
(iii)
With respect to Section 6.13(a)(viii), the SPE Equity Owner will not own any subsidiary or make any investment in any other Person, except for Borrower.
(iv)
With respect to Section 6.13(a)(x), the SPE Equity Owner has not and will not incur any debt, secured or unsecured, direct or contingent (including guaranteeing any obligation), other than (A) customary unsecured payables incurred in the ordinary course of owning Borrower provided the same are not evidenced by a promissory note, do not exceed, in the aggregate, at any time a maximum amount of $10,000 and are paid within 60 days of the date incurred and (B) in its capacity as general partner of Borrower (if applicable).
(v)
With respect to Section 6.13(a)(xiv), the SPE Equity Owner will not assume or guaranty the debts or obligations of any other Person, hold itself out to be responsible for the debts of another Person, pledge its assets to secure the obligations of any other Person or otherwise pledge its assets for the benefit of any other Person, or hold out its credit as being available to satisfy the obligations of any other Person, except for in its capacity as general partner of Borrower (if applicable).
(c)
Effect of Transfer on Special Purpose Entity Requirements. Notwithstanding anything to the contrary in this Loan Agreement, no Transfer will be permitted under Article VII unless the provisions of this Section 6.13 are satisfied at all times.
C.
Section 6.40 is deleted and replaced with the following: 

6.40
Covenants Regarding Tenancy in Common Agreement. Borrower covenants each of the following:

(a)
Performance under Tenancy in Common Agreement. Borrower will promptly perform and observe all of the covenants, agreements, obligations and conditions required to be performed and observed by Borrower under the Tenancy in Common Agreement, and do all things necessary to preserve and keep unimpaired its rights under the Tenancy in Common Agreement.

(b)
Notice to Lender. Borrower will promptly notify Lender in writing of the receipt by any Co-Owner Borrower of any notice (other than notices customarily sent on a regular periodic basis) from any party under the Tenancy in Common Agreement and of any notice noting or claiming any default by any party to the Tenancy in Common Agreement in the performance or observance of any of the terms, covenants, or conditions on the part of Borrower to be performed or observed under the Tenancy in Common Agreement.

(c)
Notice of Termination of Tenancy in Common Agreement. Borrower will promptly notify Lender in writing of the receipt by any Co-Owner Borrower of any notice from any Co-Owner Borrower of any alleged termination of the Tenancy in Common Agreement and promptly cause a copy of each such notice to be delivered to Lender.

(d)
Notice of Request for Arbitration or Appraisal. Borrower will promptly notify Lender in writing of any request made by any Co-Owner Borrower to any other party for arbitration or appraisal proceedings pursuant to the Tenancy in Common Agreement, and of the institution of any arbitration or appraisal proceedings and promptly deliver to Lender a copy of the determination of the arbitrators or appraisers in each such proceeding. 

(e)
Certification of Borrower. Within 10 days after a written demand by Lender, Borrower will promptly deliver to Lender a certificate stating all of the following:

(i)
The Tenancy in Common Agreement is in full force and effect.

(ii)
The Tenancy in Common Agreement is unmodified (or identifying any modifications).

(iii)
No notice of termination of the Tenancy in Common Agreement has been served on Borrower.

(iv)
There are not any defaults under the Tenancy in Common Agreement (or specify the nature of any defaults).

(f)
Address for Notice and Service of Process. All Co-Owner Borrowers, as owners in indivision, will at all times share one centralized address for Notice and one centralized address for service of process, which common address for Notice and service of process is as set forth in this Loan Agreement.

(g)
Termination or Modification of Tenancy in Common Agreement. Borrower will not take any of the following actions:

(i)
Surrender the Tenancy in Common Agreement or Borrower’s estate and interest in the Tenancy in Common Agreement.

(ii)
Terminate or cancel the Tenancy in Common Agreement.

(iii)
Modify, change, supplement, alter or amend the Tenancy in Common Agreement, either orally or in writing, without the prior written consent of Lender, except for modifications or amendments made in connection with Transfers permitted by Lender, solely to reflect such Transfers. 

(h)
Rejection of Tenancy in Common Agreement. As further security for the repayment of the Indebtedness and for the performance of the covenants, agreements, obligations and conditions in this Loan Agreement and in the Tenancy in Common Agreement, Borrower will not take any of the following actions:
(i)
Reject the Tenancy in Common Agreement pursuant to Section 365(a) of the Bankruptcy Code or any successor law.
(ii)
Allow the Tenancy in Common Agreement to be deemed rejected by inaction and lapse of time. 
(iii)
Elect to treat the Tenancy in Common Agreement as terminated by any party to the Tenancy in Common Agreement’s rejection of the Tenancy in Common Agreement pursuant to Section 365(h)(1) of the Bankruptcy Code or any successor law.
D.
Section 11.18 is deleted and replaced with the following: 

11.18
Tenancy in Common.
(a)
Tenancy in Common Agreement. The Mortgaged Property and each of the Co-Owner Borrowers will be subject to the Tenancy in Common Agreement which, if recorded, will be recorded following the recording of the Security Instrument or will be subordinated to the Lien of the Security Instrument. No termination, modifications or waivers of the Tenancy in Common Agreement may be made without Lender’s prior written consent. Lender must be named in the Tenancy in Common Agreement as a third-party beneficiary of the Tenancy in Common Agreement and may enforce the provisions of the Tenancy in Common Agreement against any party to the Tenancy in Common Agreement.

(b)
Subordination of Tenancy in Common Agreement. The Tenancy in Common Agreement will be and remain subject and subordinate in all respects to the terms, conditions, requirements and restrictions set forth in the Security Instrument, this Loan Agreement, and the other Loan Documents. All payments under the Loan Documents will have priority over all payments and distributions to the Co-Owner Borrowers provided for in the Tenancy in Common Agreement.

(c)
Waiver of Right to Residency. Any Co-Owner Borrower that is an individual waives his/her rights to residency at the Mortgaged Property.

(d)
Waiver of Right to Partition. Until the Indebtedness is repaid in full, each Co-Owner Borrower and its respective successors and assigns waive and relinquish their rights to partition of the Mortgaged Property, in kind or by licitation.
(e)
Subordination of Options and Rights. Until the Indebtedness is repaid in full, each Co-Owner Borrower and its respective successors and assigns subordinate, in all respects, each of the following to the lien of the Security Instrument and the other Loan Documents and to all of Lender’s rights under this Loan Agreement and the other Loan Documents (including the Transfer restrictions contained in this Loan Agreement):

(i)
All rights and remedies under the Tenancy in Common Agreement, including any rights to indemnification.

(ii)
All options to purchase or right of first refusal and any other similar rights with respect to another Co-Owner Borrower’s interest in the Mortgaged Property.

(f)
Partition or Severance. It will be an Event of Default if any Co-Owner Borrower files any legal proceedings intended in whole or in part to effect a partition or other severance of the ownership of the Mortgaged Property, or to terminate, amend, discharge or modify the Tenancy in Common Agreement, or there is otherwise a termination of the Tenancy in Common Agreement.

(g)
Transfers of Interests. The Transfer of any interest in the Mortgaged Property between Co-Owner Borrowers constitutes a prohibited transfer under Section 7.02 of this Loan Agreement unless otherwise approved by Lender in accordance with either Section 7.03(d) or 7.05 of this Loan Agreement.

(h)
Joint and Several Liability. All of the terms and conditions of the Loan Documents applicable to Borrower apply to the each of the Co-Owner Borrowers and their respective successors and assigns jointly and severally, and each Co-Owner Borrower confirms receipt of adequate consideration for such joint and several liability.
(i)
Pledge and Assignment of Tenancy in Common Agreement. As further security for the repayment of the Indebtedness and for the performance of the covenants, agreements, obligations and conditions of this Loan Agreement and in the Tenancy in Common Agreement, each Co-Owner Borrower pledges and assigns to Lender all of its rights, privileges and prerogatives as a party to the Tenancy in Common Agreement, including all of the following:

(i)
Any and all rights of first refusal (including those which arise under Section 363(i) of the Bankruptcy Code).

(ii)
Any options to purchase and similar rights (provided, however, the provisions of this subsection will not be deemed to limit or restrict any Co-Owner Borrower’s right to exercise any such rights or options in order to effect Transfers otherwise permitted by Lender).

(iii)
Any rights to terminate, cancel, modify, change, supplement, alter or amend the Tenancy in Common Agreement (except as provided above); provided, any such termination, cancellation, modification, change, supplement, alteration or amendment of the Tenancy in Common Agreement (except as provided above), without the prior written consent by Lender, will be void and of no force and effect.

(j)
Assignment of Rights after Commencement of a Proceeding under the Bankruptcy Code. The separate entities named as Borrower and their respective successors and assigns assign to Lender all of the rights, privileges and prerogatives of Borrower and any of Borrower’s bankruptcy trustee to deal with the Tenancy in Common Agreement, which right may arise as a result of the commencement of a proceeding under the federal bankruptcy laws by or against any party under the Tenancy in Common Agreement, including all of the following:

(i)
All rights to assume or reject, or to compel the assumption or rejection of the Tenancy in Common Agreement pursuant to Section 365(a) of the Bankruptcy Code or any successor law.

(ii)
All rights to seek and obtain extensions of time to assume or reject the Tenancy in Common Agreement.

(iii)
All right to elect whether to treat the Tenancy in Common Agreement as terminated by any party’s rejection of such Tenancy in Common Agreement or to remain in possession of the Mortgaged Property and offset damages pursuant to Section 365(b)(1) of the Bankruptcy Code or any successor law.

(k)
Exercise of Rights by Bankruptcy Trustee. Any exercise of such rights, privileges or prerogatives by Borrower’s bankruptcy trustee without the prior written consent of Lender will be void and of no force and effect. No release or forbearance of any of Borrower’s obligations under the Tenancy in Common Agreement, whether pursuant to the Tenancy in Common Agreement or otherwise, will release any party from any of its obligations under this Loan Agreement.

(l)
Right to Enter Mortgaged Property; Prevent or Cure Defaults. Borrower expressly grants to Lender, and agrees that Lender will have, the absolute and immediate right (notwithstanding any cure periods applicable to acceleration of the Note or exercise of remedies provided for in this Loan Agreement) to enter in and upon the Mortgaged Property or any part, to such extent and as often as Lender, in its sole discretion, deems necessary or desirable in order to prevent or to cure any such default by any party to the Tenancy in Common Agreement.

(i)
Lender may immediately pay and expend such sums of money (notwithstanding any cure periods applicable to acceleration of the Note or exercise of remedies provided for in this Loan Agreement) as Lender, in its sole discretion, deems necessary to prevent or cure any such default by any party to the Tenancy in Common Agreement.

(ii)
Borrower agrees to pay to Lender, upon not less than 10 Business Days’ Notice, all such sums so paid and expended by Lender, together with interest thereon from the date of each such payment at the Default Rate. All sums so paid and expended by Lender, and the interest thereon, will be added to and be secured by the lien of the Loan Documents.

E.
The following definitions are added to Article XII:

“Borrower Entities” means the Co-Owner Borrowers.

“Co-Owner Borrower” and “Co-Owner Borrowers” mean, singularly and collectively, as the context requires, the following Persons who are co-owners of the Mortgaged Property:
[LIST ALL OF THE SEPARATE ENTITIES THAT ARE THE BORROWER]
“Shared Books, Records and Accounts” means _________________________. [BORROWER MUST SPECIFY WHICH BOOKS AND RECORDS ARE SHARED, WHICH MUST BE APPROVED BY LENDER AND SET FORTH IN THE COMMITMENT, APPLICATION OR AN AMENDMENT; FOR A PORTFOLIO LOAN, delete ‘means’ and insert ‘is not applicable’.]
“Shared Financial Statements” means ________________________________. [BORROWER MUST SPECIFY WHICH BOOKS AND RECORDS, WHICH FINANCIAL STATEMENTS ARE SHARED, WHICH MUST BE APPROVED BY LENDER AND SET FORTH IN THE COMMITMENT, APPLICATION OR AN AMENDMENT; FOR A PORTFOLIO LOAN, delete ‘means’ and insert ‘is not applicable’.]
“Tenancy in Common Agreement” means an agreement by and among each of the Co-Owner Borrowers, which agreement sets forth the rights and obligations of each Co-Owner Borrower with respect to the Mortgaged Property.

F.
Subsection (xxv) of the definition of “Mortgaged Property” in Article XII deleted and replaced with the following: 
(xxv)
All rights, title and interest of each Co-Owner Borrower in and to the Tenancy in Common Agreement with respect to the Mortgaged Property, and the estates created by the Tenancy in Common Agreement, together with all modifications, extensions and renewals of the Tenancy in Common Agreement and all options, privileges, and rights of each Co-Owner Borrower under the Tenancy in Common Agreement, including any and all rights of first refusal (including those which arise under Section 363(i) of the Bankruptcy Code), any options to purchase, or similar rights granted to any Co-Owner Borrower(s) in the Tenancy in Common Agreement.
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