Prepared by, and after recording 

return to: 

_______________________________________

_______________________________________

_______________________________________

_______________________________________

MULTIFAMILY DEED OF TRUST,

ABSOLUTE ASSIGNMENT OF LEASES AND RENTS

AND SECURITY AGREEMENT

(INCLUDING FIXTURE FILING)
TENNESSEE

(Revised 3-1-2014)
Maximum Principal Indebtedness for Tennessee

Recording Tax Purposes is $_______________.

MULTIFAMILY DEED OF TRUST,

ABSOLUTE ASSIGNMENT OF LEASES AND RENTS

AND SECURITY AGREEMENT

(INCLUDING FIXTURE FILING)
TENNESSEE

(Revised 3-1-2014)
THIS MULTIFAMILY DEED OF TRUST, ABSOLUTE ASSIGNMENT OF LEASES AND RENTS AND SECURITY AGREEMENT (INCLUDING FIXTURE FILING) (“Instrument”) is made as of this _____ day of __________, ______, by _____________________, a ____________________________________ organized and existing under the laws of _________________________, whose address is ___________________________________ , as grantor (“Borrower”), to _______________________, as trustee [INSERT AS APPROPRIATE] [, a resident of __________________ County, Tennessee] [, whose address is ________________________________ County, Tennessee], (“Trustee”), for the benefit of ___________________________, a _____________________ organized and existing under the laws of ___________________________, whose address is _____________________________, as beneficiary (“Lender”).
This Instrument covers property which is or may become so affixed to real property as to become fixtures and also constitutes a fixture filing under § 47-9-502 of Tennessee Code Annotated. THIS INSTRUMENT IS TO BE FILED AND INDEXED IN THE REAL ESTATE RECORDS AND IS ALSO TO BE INDEXED IN THE INDEX OF FINANCING STATEMENTS UNDER THE NAMES OF BORROWER, AS “DEBTOR”, AND LENDER, AS “SECURED PARTY.”
NOTICE PURSUANT TO SECTION 47-28-104 OF TENNESSEE CODE ANNOTATED:  This Instrument is for “commercial purposes” and secures future advances which may be “obligatory advances” as defined in § 47-28-101(a)(6) of Tennessee Code Annotated. The priority of all advances made under this Instrument relates back to the time of the initial recording of this Instrument and the Lien of all such future advances is prior and superior to the Lien of any encumbrance or conveyance arising or recorded subsequent to the recording of this Instrument.
RECITAL
Borrower, in consideration of the Indebtedness and the trust created by this Instrument, irrevocably grants, conveys, bargains, sells, confirms and assigns to Trustee, in trust, with power of sale, the Mortgaged Property, including the Land located in __________________ County, State of Tennessee and described in Exhibit A attached to this Instrument.

AGREEMENT
TO SECURE TO LENDER the repayment of the Indebtedness evidenced by Borrower’s Multifamily Note payable to Lender dated as of the date of this Instrument, and maturing on ________________ (“Maturity Date”), in the principal amount of $___________________, and all renewals, extensions and modifications of the Indebtedness, and the performance of the covenants and agreements of Borrower contained in the Loan Documents.

Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged Property and has the right, power and authority to grant, convey and assign the Mortgaged Property, and that the Mortgaged Property is unencumbered except as shown on the schedule of exceptions to coverage in the title policy issued to and accepted by Lender contemporaneously with the execution and recordation of this Instrument and insuring Lender’s interest in the Mortgaged Property (“Schedule of Title Exceptions”). Borrower covenants that Borrower will warrant and defend generally the title to the Mortgaged Property against all claims and demands, subject to any easements and restrictions listed in the Schedule of Title Exceptions.

[INSERT CURRENT VERSION OF UNIFORM COVENANTS]
21-30. 
Reserved.
31.
Acceleration; Remedies.
(a)
At any time during the existence of an Event of Default, Lender, at Lender’s option, may declare the Indebtedness to be immediately due and payable without further demand and Lender will have the STATUTORY POWER OF SALE and any other remedies permitted by applicable law or provided in this Instrument or in any other Loan Document. Borrower acknowledges that the power of sale granted in this Instrument may be exercised by Lender through the Trustee without prior judicial hearing. Borrower has the right to bring an action to assert the non-existence of an Event of Default or any other defense of Borrower to acceleration and sale. Lender will be entitled to collect all costs and expenses incurred in pursuing such remedies, including attorneys’ fees, costs of documentary evidence, abstracts and title reports.

(b)
If Lender invokes the power of sale, Trustee will give notice of sale by public advertisement for the time and in the manner provided by the laws of Tennessee, and Lender or Trustee will mail a copy of the notice of sale to Borrower in the manner provided in Section 11.03 of the Loan Agreement. Trustee, without demand on Borrower, will sell the Mortgaged Property at the time and under the terms designated in the notice of sale at public auction to the highest bidder, in one or more parcels and in such order as Trustee may determine. Trustee may postpone sale of all or any part of the Mortgaged Property by public announcement at the time and place of any previously scheduled sale. If the Mortgaged Property is located in 2 or more counties, it may all be sold in one of the counties if Trustee so elects. Otherwise, the sale will occur in the county in which the Land is located unless Trustee, in its reasonable discretion, elects to conduct the sale elsewhere. The sale will be held at such location in the county as the foreclosure notice may specify. One or more exercises of the power of sale provided for in this Instrument will not extinguish or exhaust said power until the entire Mortgaged Property has been sold or the Indebtedness has been paid in full. It is agreed that Lender, in the event of any sale of the Mortgaged Property, may bid and buy as any third person might, but Lender will not be required to present cash at the sale except to the extent, if any, by which Lender’s bid exceeds the amount of the indebtedness secured hereby, including all expenses of collection and sale provided for in this Instrument. Trustee may delegate, in Trustee’s sole discretion, any authority possessed under this Instrument, including the authority to conduct a foreclosure sale. Without limiting the foregoing, Trustee may retain a professional auctioneer to preside over the bidding, and the customary charge for the auctioneer’s services will be paid from sale proceeds as an expense of sale. If prior to any foreclosure sale a third party represents to the Trustee in writing that such party holds the next junior Lien to this Instrument (whether by judgment Lien, junior deed of trust or otherwise), the Trustee may disburse surplus proceeds to such third party in an amount not to exceed the amount of Lien alleged by the third party in its written statement to the Trustee. A foreclosure sale may be adjourned by Trustee and may be reset at a later time and/or date by announcement at the time and place of the originally advertised sale and without any further publication. The foreclosure sale of the Mortgaged Property will be conducted for cash to be tendered upon the conclusion of the bidding; provided, however, Trustee may accept a check issued or certified by a local bank as consideration for the sale and if, in Trustee’s sole discretion, Trustee announces before or after bidding that, upon the failure of the high bidder to complete the sale for cash within one hour, the Mortgaged Property may be sold to the second highest bidder, and if the high bidder should subsequently fail to complete the purchase within that time, then Trustee may, at its option, close the sale of the Mortgaged Property to the second highest bidder. Borrower further agrees that, in the event of any sale hereunder, it will at once surrender possession of the Mortgaged Property, will from the moment of sale be the tenant at will of the purchaser, will be removable by process and will be liable to pay said purchaser the reasonable rental value of said Mortgaged Property after such sale. Lender or Trustee may, after default, advise third parties of the amount (or estimated amount) of principal, interest and expenses that will be outstanding as of the date of any foreclosure sale and may share any other available information regarding the Mortgaged Property. Following the occurrence of a default hereunder, any “release” provision included in this Instrument or in any other document whereby Lender agreed to release all or part of the Mortgaged Property upon the payment of less than all of the Indebtedness will become void, and Lender will no longer be obligated to release any of the Mortgaged Property until the Indebtedness has been paid in full. Borrower agrees that Borrower will not bid at any sale hereunder and will not allow others to bid on Borrower’s behalf unless, at the time of sale, Borrower has cash sufficient to pay at the sale the amount of its bid.
(c)
Within a reasonable time after the sale, Trustee will deliver to the purchaser at the sale, a deed conveying the Mortgaged Property so sold without any covenant or warranty, express or implied. The recitals in Trustee’s deed will be prima facie evidence of the truth of the statements made therein. Trustee will apply the proceeds of the sale in the following order: (i) to all costs and expenses of the sale, including Trustee’s fees, attorneys’ fees and costs of title evidence; (ii) to the Indebtedness in such order as Lender, in Lender’s sole discretion, directs; and (iii) the excess, if any, to the person or persons legally entitled thereto.

32.
Release. Upon payment of the Indebtedness, Lender will release this Instrument. Borrower will pay Lender’s reasonable costs incurred in releasing this Instrument.

33.
Substitute Trustee. Lender, at Lender’s option, may from time to time remove Trustee and appoint a successor trustee to any Trustee appointed hereunder by an instrument recorded in the county in which this Instrument is recorded. Without conveyance of the Mortgaged Property, the successor trustee will succeed to all the title, power and duties conferred upon the Trustee in this Instrument and by applicable law.

34.
No Consent to Senior Liens. Lender has not consented and will not consent to any contract or to any work or to the furnishing of any materials which might be deemed to create a Lien or Liens superior to the Lien of this Instrument, either under § 66-11-108 of Tennessee Code Annotated, or otherwise.

35.
Trustee Provisions.
(a)
Trustee is hereby released from all obligations imposed by statute that can be waived including any requirement or qualification or bond.
(b)
Trustee will be entitled to reasonable compensation for all services rendered, whether or not a foreclosure is held hereunder, and will be reimbursed for all reasonable expenses, charges and attorneys’ fees, including fees for legal advice concerning Trustee’s duties and rights in the Mortgaged Property and title examinations.
(c)
Trustee may rely on any document believed by Trustee in good faith to be genuine. All money received by Trustee will, until used or applied as in this Instrument provided, be held in trust, but need not be segregated (except to the extent required by law), and Trustee will not be liable for interest thereon.
(d)
If the Trustee will be made a party to or will intervene in any action or proceeding affecting the Mortgaged Property or the title thereto, or the interest of the Trustee or Lender under this Instrument, the Trustee and Lender will be reimbursed by Borrower, immediately and without demand, for all reasonable costs, charges and attorneys’ fees incurred by him or either of them in any such case, and the same will be secured hereby as a further charge and Lien upon the Mortgaged Property.
36.
Waiver. Borrower waives all right of homestead exemption the Mortgaged Property, together with the equity of redemption and the statutory right of redemption and all rights of Borrower expressed in T.C.A. § 66-8-101, et seq., as the same may be amended from time to time, and Borrower relinquishes all right of dower and curtesy in the Mortgaged Property. Borrower agrees, to the full extent permitted by law, that in case of a default on the part of Borrower hereunder, neither Borrower nor anyone claiming through or under Borrower hereunder will set up, claim or seek to take advantage of any appraisement, valuation, stay, extension, homestead, exemption or redemption laws now or hereafter in force, in order to prevent or hinder the enforcement or foreclosure of this Instrument, or the absolute sale of the Mortgaged Property, or the delivery of possession thereof immediately after such sale to the purchaser at such sale, and Borrower, for itself and all who may at any time claim through or under it, hereby waives and renounces to the full extent that it may lawfully so do so, the benefit of all such laws, and any and all right to have the assets subject to the security interest of this Instrument marshalled upon any foreclosure or sale under the power granted in this Instrument.
37.
Indebtedness Secured Hereby Not Limited By Statement For Tax And Registration Authorities. Any legend appearing on the face of this Instrument and any affidavit that may be submitted to recording authorities with this Instrument pursuant to any requirement of taxation or registration authorities is included for the benefit of such authorities only and does not affect the terms of Lender’s agreement with Borrower as provided by this Instrument and by other documents pertaining to the Indebtedness or the priority of the Lien of this Instrument or any advances made under this Instrument.
38.
WAIVER OF TRIAL BY JURY.
(a)
BORROWER AND LENDER EACH COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY.
(b)
BORROWER AND LENDER EACH WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.
39.
Attached Riders. The following Riders are attached to this Instrument:

[LIST EACH RIDER ATTACHED OR STATE “NONE”]
40.
Attached Exhibits. The following Exhibits, if marked with an “X” in the space provided, are attached to this Instrument:

|X|
Exhibit A
Description of the Land (required)
|   |
Exhibit B
Modifications to Instrument

|   |
Exhibit C
Ground Lease Description (if applicable)

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK

IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused this Instrument to be signed and delivered by its duly authorized representative.

[INSERT SIGNATURES AND ACKNOWLEDGMENTS]
[INSERT RIDER(S) IF APPLICABLE]

EXHIBIT A
DESCRIPTION OF THE LAND
The source of Borrower’s interest in the above described property was a [warranty] [quitclaim] [special warranty] deed recorded at [Book ____, Page ____] [Instrument Number________] in the ____________ County, Tennessee Register’s Office.
EXHIBIT B

MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:

Tennessee

Multifamily Deed of Trust, Absolute Assignment of

Leases and Rents and Security Agreement (Including Fixture Filing)

