
RIDER TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
VALUE-ADD TRANSACTION
(Revised 7-28-2015)
The following changes are made to the Loan Agreement which precedes this Rider:
A.
Section 6.09(e)(viii) is deleted and replaced with the following:

(viii)
Value-Add Work pursuant to Section 6.42.

B.
The following Section is added to Article VI: 
6.42
Value-Add Work. 

(a)
Completion of Value-Add Work; Minimum Expenditure Requirement.
(i)
Borrower will commence the Value-Add Work no later than 90 days after the date of this Loan Agreement and will diligently proceed with and complete the Value-Add Work on or before the Value-Add Completion Date. All Value-Add Work will be completed in a good and workmanlike manner, with suitable materials, and in accordance with good building practices and all applicable laws, ordinances, rules, regulations, building setback lines and restrictions applicable to the Mortgaged Property. Borrower agrees to cause the replacement of any material or work that is defective, unworkmanlike or that does not comply with the requirements of this Loan Agreement, as determined by Lender. 
(ii)
During the period that commences on the date of this Loan Agreement through and including the Value-Add Completion Date, Borrower must spend at least $_________________ in the aggregate on Qualified Value-Add Work (as defined below) (the “Minimum Expenditure Requirement”). For the purposes hereof, “Qualified Value-Add Work” means Value-Add Work that will (A) increase income from the Mortgaged Property, (B) decrease expenses of the Mortgaged Property; and/or (C) enhance the durability of the Mortgaged Property, all as determined by Lender in Lender’s Discretion. 
(b)
Conformance to Value-Add Schedule of Work; Modifications 
(i)
Borrower must complete the Value-Add Work in substantial conformance with the Value-Add Schedule of Work. The Value-Add Schedule of Work as of the date of this Loan Agreement is attached as Exhibit K (“Original Value-Add Schedule of Work”). [NOTE:  EXHIBIT K MUST BE ATTACHED TO THE LOAN AGREEMENT]
(ii)
Except as set forth in Section 6.42(b)(iii), Borrower may not modify the Value-Add Schedule of Work without Lender’s prior written approval, to be granted or withheld by Lender in its sole discretion. For the purpose of this Loan Agreement, each of the following will be deemed a modification of the Value-Add Schedule of Work: 

(A)
The completion or performance of any repairs, alterations, replacements and/or other work that are not set forth on the Value-Add Schedule of Work (excluding any Repairs or other items required under the Loan Documents). 
(B)
The failure to complete any repairs, alterations, replacements and/or other work that are set forth on the Value-Add Schedule of Work. 

Borrower may request Lender’s consent to a modification to the Value-Add Schedule of Work by submitting to Lender a description of the proposed modifications together with a revised Value-Add Schedule of Work together with such other information as may be requested by Lender in Lender’s Discretion. 

(iii)
Notwithstanding the provisions of 6.42(b)(ii), Borrower may modify the Value-Add Schedule of Work without the prior written consent of Lender provided that each of the following requirements is satisfied: 
(A)
Such changes do not result in the budgeted costs for the Value-Add Work being more than the Maximum Value-Add Budget Amount or less than the Minimum Value-Add Budget Amount. 
(B)
Such changes will not cause or result in the Value-Add Work being completed later than the Value-Add Completion Date. 
(C)
Such changes do not include any Prohibited Work.

(D)
If such changes, when considered in the aggregate with all previous changes to the Value-Add Schedule of Work, result in an increase or decrease to the Approved Value-Add Budget of more than 20%, Borrower provides to Lender at least 10 days’ prior Notice, together with a description of changes and a copy of the revised Value-Add Schedule of Work. 
(iv)
The following constitutes “Prohibited Work”: 

(A)
Repairs, alterations, replacements or other work that will result in a breach of the provisions of this Section 6.42 or any other provision of this Loan Agreement or the other Loan Documents.

(B)
Except as expressly approved by Lender in its sole discretion, 

(1)
Repairs, alterations, or replacements of, or that adversely affect, any Major Building System.

(2)
Repairs, alterations, or replacements of, or that adversely affect, more than 2 Ancillary Building Systems. 

(3)
Repairs, alterations, or replacements that result in:

(a)
A change in residential dwelling unit configurations on a permanent basis.
(b)
An increase or decrease in the total number of residential dwelling units.

(c)
The demolition of any existing Improvements.

(d)
A permanent obstruction of tenants’ access to units or a temporary obstruction of tenants’ access to units without a reasonable alternative access provided during the period of renovation which causes the obstruction.
(v)
Nothing in this Section will be deemed to modify or waive Borrower’s obligation to satisfy the Minimum Expenditure Requirement. 
(c)
Purchases. Without the prior written consent of Lender, no materials, machinery, equipment, fixtures or any other part of the Value-Add Work will be purchased or installed under conditional sale contracts or lease agreements, or any other arrangement wherein title to such Value-Add Work is retained or subjected to a purchase money security interest, or the right is reserved or accrues to anyone to remove or repossess any such Value-Add Work, or to consider them as personal property.
(d)
Lien Protection. Borrower will promptly pay or cause to be paid, when due, all costs, charges and expenses incurred in connection with the construction and completion of the Value-Add Work, and will keep the Mortgaged Property free and clear of any and all Liens other than the Lien of the Security Instrument and any other junior Lien to which Lender has consented.
(e)
Adverse Claims. Borrower will promptly advise Lender in writing of any litigation, Liens or claims affecting the Mortgaged Property and of all complaints and charges made by any Governmental Authority that may delay or adversely affect the Value-Add Work. 

(f)
Inspection. Lender will be entitled to inspect the Value-Add Work in accordance with Section 6.06. If Lender, in Lender’s Discretion, retains a professional inspection engineer or other qualified third party to inspect any Value-Add Work pursuant to the terms of Section 6.06, Lender also will be entitled to charge Borrower an amount sufficient to pay all reasonable fees and expenses charged by such third party inspector. Borrower will pay any such amounts to Lender immediately after Notice from Lender to Borrower of such charge. 
(g)
Reporting Requirements. 
(i)
Within 15 days after the end of each calendar month, Borrower must provide to Lender a written summary regarding the progress of the Value-Add Work. Such summary may be in such format as Borrower uses for its own internal purposes, or in such other format as is acceptable to Lender. 

(ii)
On each Quarterly Reporting Date, Borrower must provide to Lender the Quarterly Certification, together with such other items, information or certifications as Lender may require in Lender’s Discretion. Borrower must disclose in the Quarterly Certification any failure to achieve the Minimum Occupancy Target and/or the Minimum Unit Improvement Target. 
(ii)
Prior to the Value-Add Completion Date, Borrower must deliver all of the following to Lender: 
(A)
Engineer’s Certificate. A certificate signed by the professional engineer employed by Lender to the effect that the Value-Add Work has been completed in a good and workmanlike manner in compliance with the Value-Add Schedule of Work and all applicable building codes, zoning ordinances and other rules and regulations promulgated by applicable regulatory or Governmental Authority.
(B)
Evidence of Lien-Free Completion. Final Lien waivers from all applicable contractors and other parties providing material or services in connection with the Value-Add Work, and an endorsement to Lender’s title policy evidencing that the Security Instrument continues to be a first Lien and that there are no subordinate liens.
(C)
Evidence of Compliance with Laws. Evidence satisfactory to Lender that the Mortgaged Property continues to comply with all applicable laws, including building codes and zoning requirements. Such evidence must include any final Certificates of Occupancy, if applicable, and, if required by Lender, an updated zoning letter.
(D)
Evidence of Minimum Expenditure Requirement. Evidence satisfactory to Lender that the Minimum Expenditure Requirement has been satisfied. 
(E)
Other Certificates and Items. One or more of the following items, if requested by Lender in Lender’s Discretion: 

(1)
Any other certificates of approval, acceptance or compliance required by Lender from any Governmental Authority having jurisdiction over the Mortgaged Property and the Value-Add Work. 

(2)
Any certificates as required by Lender in Lender’s Discretion from any architect or major contractor or supplier providing labor or materials for the Value-Add Work. 
(3)
If the Value-Add Work includes the construction of any new structures or buildings, an updated survey. 
(h)
Right to Complete Value-Add Work. If Borrower abandons or fails to proceed diligently with the Value-Add Work, or there exists an Event of Default under this Loan Agreement, Lender will have the right (but not the obligation) to enter upon the Mortgaged Property and take over and cause the completion of the Value-Add Work. Any contracts entered into or indebtedness incurred upon the exercise of such right may be in the name of Borrower, and Lender is irrevocably appointed the attorney in fact of Borrower, such appointment being coupled with an interest, to enter into such contracts, incur such obligations, enforce any contracts or agreements made by or on behalf of Borrower (including the prosecution and defense of all actions and proceedings in connection with the Value-Add Work and the payment, settlement, or compromise of all claims for materials and work performed in connection with the Value-Add Work) and do any and all things necessary or proper to complete the Value-Add Work including signing Borrower’s name to any contracts and documents as may be deemed necessary by Lender. In no event will Lender be required to expend its own funds to complete the Value-Add Work, but Lender may, in Lender’s sole and absolute discretion, advance such funds. Any funds advanced will be added to the Indebtedness, secured by the Security Instrument and payable to Lender by Borrower in accordance with the provisions of the Loan Documents pertaining to the protection of Lender’s security and advances made by Lender.
(i)
Completion of Value-Add Work. Any acknowledgment by Lender of completion of any Value-Add Work in a manner satisfactory to Lender will not be deemed a certification by Lender that the Value-Add Work has been completed in accordance with applicable building, zoning or other codes, ordinances, statutes, laws, regulations or requirements of any Governmental Authority. Borrower will at all times have the sole responsibility for insuring that all Value-Add Work is completed in accordance with all such governmental requirements.
(j)
Compliance Required for Freddie Mac Refinance. Borrower acknowledges that compliance with the provisions of this Section 6.42 will be a condition precedent to the issuance of a Freddie Mac Refinance Commitment. Nothing in this subsection or in any other provision of this Loan Agreement or any other Loan Document will be deemed or may be construed as the agreement or obligation of Freddie Mac to issue a Freddie Mac Refinance Commitment or to purchase any loan made to Borrower. 
C.
Section 9.01(dd) is deleted and replaced with the following:

(dd)
Guarantor fails to comply with the provisions of the Section of the Guaranty entitled “Minimum Net Worth/Liquidity Requirements”.

D.
The following subsections are added to Section 9.01:

(pp)
Borrower fails to complete the Value-Add Work on or before the Value-Add Completion Date and/or satisfy the Minimum Expenditure Requirement in accordance with the terms of this Loan Agreement.
(qq)
Borrower makes a modification of the Value-Add Schedule of Work that is not permitted under or is not in compliance with Section 6.42.
(rr)
Borrower fails to provide the Quarterly Certification and other information to Lender as and when required under Section 6.42.
E.
The references to “Repairs” in the following Sections will be deemed to also refer to Value-Add Work: 

Section 6.01

Section 6.06

Section 6.08(b)

F.
The following provisions are deleted and replaced with:  “Reserved”:
Section 3.02(b)

Section 4.02(e)(iv)

Section 6.06(a)(iv)

Section 6.09(e)(v)

Section 7.05

Section 9.01(n)

Exhibit O
G.
Section 11.11 is deleted and replaced with the following:
11.11
No Supplemental Financing Permitted. 
(a)
Notwithstanding any provision in Freddie Mac’s Multifamily Seller/Servicer Guide that may be in effect relating to a product under which Freddie Mac purchases supplemental mortgage loans on multifamily properties that meet specified criteria (“Supplemental Mortgage Product”), Borrower may not during the term of the Loan obtain any such supplemental mortgage loan. 
(b)
Any provision or reference in this Loan Agreement or in any other Loan Document relating to the following terms (other than in Section 11.11(a) above) will be deemed of no force and effect: 

“Supplemental Indebtedness” 
“Supplemental Instrument” 

“Supplemental Lender” 
“Supplemental Loan” 
“Supplemental Loan Documents” 
“Supplemental Note” 
H.
The following definitions are added to Article XII:
“Ancillary Building System” means a building system that may affect all, or limited, building areas and provides support service to tenants, including the following:  (i) security, (ii) elevators, (iii) fire protection equipment (excluding replacement of in-kind equipment), and (iv) photovoltaic (solar) panel installation. 
“Approved Value-Add Budget” means the budget contained in the Original Value-Add Schedule of Work, or any subsequent budget expressly approved by Lender pursuant to 6.42(b)(ii). 
“Freddie Mac Refinance Commitment” is defined in the Note. 
“Maximum Value-Add Budget Amount” means $________________. 
“Minimum Occupancy Target” means that no less than ___% of the residential units are occupied pursuant to Leases that (1) are with tenants that are not Affiliates of Borrower or Guarantor (except as otherwise expressly agreed by Lender in writing), (2) are on arms’ length terms and conditions, and (3) otherwise satisfy the requirements of the Loan Documents. 
“Minimum Expenditure Requirement” is defined in Section 6.42. 
“Minimum Unit Improvement Target” means at least 50% of the budgeted costs for the Value-Add Schedule of Work is allocated to improvements to the interiors of the residential dwelling units at the Mortgaged Property. 
“Minimum Value-Add Budget Amount” means $___________________. 

“Original Value-Add Schedule of Work” is defined in Section 6.42. 
“Qualified Value-Add Work” is defined in Section 6.42.
“Quarterly Certification” means a certification in the form attached to this Loan Agreement as Exhibit L. [NOTE:  EXHIBIT L MUST BE ATTACHED TO THE LOAN AGREEMENT]
“Quarterly Reporting Date” means 25 days after the end of each calendar quarter. 
“Value-Add Completion Date” means __________________, provided, however, that Lender may in its sole discretion extend the Value-Add Completion Date so long as (i) no Event of Default exists, and (ii) the Scheduled Initial Maturity Date has been extended in accordance with the terms of the Note. 

“Value-Add Schedule of Work” means the Original Value-Add Schedule of Work, as amended by any modifications permitted under Section 6.42. 
“Value-Add Work” means the repairs, alterations, replacements or other work to be made or done to the Mortgaged Property as described on the Value-Add Schedule of Work. 
I.
The following definitions are deleted from Article XII:

“Approved Seller/Servicer”
“Intercreditor Agreement”
“Maximum Combined LTV”
“Minimum DSCR”
“Minimum Occupancy”

“Property Improvement Alterations”

“Property Improvement Notice”

“Property Improvement Total Amount”
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